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And moſt humble Servant, 


Moſt obedient, | 
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FORD, of LIrroRD, LoxD CHANCELLOR of IR E- 


LAxp, by his Loxpsnir's 


GoRGEs E. How AR D. 
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Abatement and Revivor. 


Y the general rule, where a . K-0 Out of cha” 
pending in court is abated, by the death plaintiffs or 
of ſome or one of the plaintiffs or defen- defendants 


| di d- 
dants, or by the marriage of a Feme Sole plain- ing che hit. 


tiff, a Bill of Revivor is to be filed; yet a yet no Bill of 


; plaintiff or a defendant may die and no Bill of Revivor be | 
 Reviyor be neceſſary , as where there are joint — 
plaintiffs or joint defendants, and one or more 

of them die, the right ſurviving to the others, 

in either caſe, an order may be obtained, of 

courſe, for liberty to proceed in the ſurviving 
_ plaintiff's name, or againſt the ſurviving de- 
fendant or defendants (as the caſe is) the right 
_ ſurviving. And no ſtep can be regularly taken 

in any ſuch caſe, until ſuch order be obtained. 


5 And note, all the 1 who ben ap- 
peared in the cauſe, although they have not an- 


8 ſwered, are to be ſerved with the Subpœna to 


revive; and upon an appearance, or an attach- 
ment for want thereof, a motion is to be made 
that the cauſe ſhall ſtand revived, but the order 
is not to be ſerved, which is the practice in 
England, as appears by 2 Abr. Chan. Ca. 2. and 
the reaſon given is, that the defendant may 
have notice of the Revivor, to ſee if it be 
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EE Tight; however; it will not be amiſs to hive 
the order ready” to produce VER — 5 


A Purchaſer It ſeems to be x a ſettled point that L Purchaſer 
cannot revive. cannot maintain a Bill of Revivor; 2 Preem. 
| 132: there not being in this caſe either 5 
ty of blood or pe NN Lok a ot 


Abatement in Tn any Injundtion cauſe, where | it bats. by 
an Injunction the death of either plaintiff or defendant, a mo- 


cauſe, motion 
to revive or tion 18 to be made to revive within a ſtated rune, 


= Injundtion Or the cen to 6 haves: n 


diſſolved. 
When proceſs If an Abe he: cauſed by th act of a 


of contempt defendant, againſt whom proceſs had been en- 


all juſt allow 


bony [ga tered, the contempt being perſonal only, the 


Abatement, | proceſs falls; but it is otherwife where the A- 
batement is on the death of a plaintiff, or the 
marriage of a Feme Sole plaintiff; in either caſe, 


the proceſs ſhall be revived with the other pro- 5 


ceedings, according to the or bas in oft re- 
| n . 


In what caſes a Bill of Ber may or may 


not be neceſſary, ſee this title in my 7. ry on 
 #he 3 Side of the * vol. ns 


A 8 ©. 0 8 2 N 


The 4 NT E R E. ST cannot be: 1 by: the : 
cannot allow Maſter, merely on the general directions to 


Intereſt, un- make all parties all juſt allowances ; the Maſter 


der the words muſt have ſpecial directions to give Intereſt, for 


ances... it is matter of juſtice and judgment whether 
* Intereſt {hall be [Fs or not. | Li 
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. Abe are 3 matters 1 ud Allow- 5 
With that out of which the Allowance is claim- andes what | 
_ed, and not foreign from it; wherefore recipro- 

cal debts cannot be called juſt Allowances ; but 

payments on account, or incidental diſburſe- 

"VERS, N be Juſt Allowances. 
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on every "heating and re-hearing after a re lntereſt reli- 
= 1205 of a balance confirmed, the court may re- quidated, in 
_ "Hquidate the principal and intereſt to make both What caſes. 
"carry intereſt; ſo determined in the caſes of 
Burton againſt Boyle, 175), by Commiſſioners; 
and Sad * Ti odd, I 7 758, by the Lord 
aeg. 
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An account Key between the parties will Stated Ac- 


Ge intereſt from the time of ſtating. 2 Abr. " Ineret. 
a 
. £5 „ 
5 "EM TR that an account ſo ſtated for But the atoms 
principal and intereſt, altho' it be on a Mort- eſt not wg | 
gage, ſhall not make the intereſt then due carry NE 25 
Intereſt, without a written agreement for that Mortgage q 


purpoſe. i Will. Bp. 053. 


But a "Maſter's Report computing eſt But it hall ea 
makes that intereſt principal carrying intereſt ; a Maſter's Re- 
for a Report is as a judgment of the court and Port- 
appointing a day for the payment, carrying on 
Intereſt to that day; and the party's diſobedi- | 
ence to the court in not complying with the 


time of payment ought to ſubject him to inter- * 
eſt, "© Wil. Rep. 478, 053. bby 


But note, Reports are not conduliets ; on the Reports not . 
5 parties till e are confirmed by the court, and conclufive-ull 
| therefore® 


confirmed. 


cd to examine 


2 4, "ng : 
A | Ea! + 


A Ke e 


| therefore i; intereſt on the balances ariſes Hom 
the time only of oni the Report. 


One Debt In mutual dealings, it is e to the 
VW whentobe pole it to be the intention of the parties, hi 
ber aßainſt one Debt ſhould be ſet againſt another, and the 


another. 


balance only to be paid; ſo in caſe of ſtoppage, 
; ze a very ſlender agreement for diſcounting the 
wen allowed. one debt out of the other ought, to make it a 
payment, as they prevent circuity. of actions 
and multiplicity of ſuits, which are not favoured 
at law, mach leſs 1 in equity. 2 Abr. Eg. Ca. 2. 


Cauſe ſhall Where an account muſt neceſſarily be dire&- 
not be delay- ed at the hearing, a Commiſſion before the 
| Witneſſes be- hearing ſhall never be granted to examine Mit- 
| yond ſeas for Meſſes beyond ſea, when the granting ſuch Com- 
the account miſſion will delay the directing the account: 
before hear- the proper time to apply for ſuch Commiſſion is 
| 1 & after the account 1s 5 directed, 2 Ar. 15 . 
205. Lo 


\ 


Supplemental A Supplemental Bill may be in ad of an os 8 
Hill in aid of count directed. | 


account. 15 LT. 
ANe Exeat And as both parties are actors in an account, 


Regnum for Ne exeat regnum lies for a defendant againſt + 
one nn : 


againſt an- co · defendant. 1 M, 1. TOP. 263. 
other in ac- 5 
count. . | 
| The 1 e "FRE before the 
# Maſter on the Account. 


N H E plaintiff os out the 3 or- 


der 7 lodges it, as alſo his Charge ſign- 
ed by his clerk, with the maſter, who there- 


upon, if required, iſſues a Summons for attend- 
ing 


Summons = $ 
Charge. 


Accoun r. 


ing him on the account, a copy of which for 
each of the defendants is to be ſerved, together 
with a copy of the Charge, on the oppoſite 
clerk or clerks, which Charge has always theſe 
ſaving words in it, to wit, © with liberty to add 
and alter; a copy is alſo to be left with the 
maſter. EFF 


When the parties come before the maſter, if Time given 
the defendant be not prepared, the maſter, upon to anſwer the 


® 1 


application, will give him time to anſwer the f banks. e. 
Charge, according to the circumſtances of the ed the pro- 
caſe, uſually a fortnight; when the time for ceedings. 

anſwering the charge is expired, the plaintiff is pak 

then to proceed to prove ſuch parts of his 

Charge as are not admitted by the oppoſite 
party on the account; and when he has gone Diſcharge and 

through the whole of the Charge, and reſted the proceed- 
thereon, then, and not before, the defendant ing. 
muſt produce his Diſcharge, which is to be 
ſigned by his clerk and to be lodged with the 

maſter, and has alſo the ſame words in it as to 

adding or altering as are in the Charge, and is 
to be ſerved in the ſame manner on the cler 
for plaintiff or plaintiffs; and to anſwer this the 

plaintiff ſhall alſo have a reaſonable time, uſual- 

ly a fortnight ; but note, that neither the Charge 

nor Diſcharge is to be filed in any office of this 
court; in the Exchequer they are both to be 
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When the defendant has gone through his The Maſters 

diſcharge and reſted thereon, and that the maſ- Report, the 
ter has prepared a draught of his Report, on the time for N 
application of the plaintiff he will give a notice ic and b. 
do that purport, and that the oppoſite parties proceedings. 
may have copies thereof, in order to object = 
-thereto if they ſhall think proper; which no. 
>. 7219 : et SS tice | 1 
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die is to be ſerved on their derks, to which 
Report if objections be taken, they muſt be 


| lodged with the maſter in four days, unleſs up- 


on ſpecial application to the court ſome 2 
time be Swen. * 


Ibidem, PET 11 obiettions be N = are : om on 
the proceed- - before the maſter, and if 2 maſter does not 


ings to con- ſee cauſe to alter his draught, he ſigns his Report 
firm the Re- which is to be filed with the regiſter, and a mo- 
„ chem: may be immediately made to confirm it 
unleſs cauſe, which is within eight days after 
ſervice of a copy for every one of the oppoſite 
parties upon their clerk or clerks; and if cauſe 
be not ſhown within the time, by exceptions or 
otherwiſe, the Report then Kang: 1 
without further application. 2711 80 


wn) © 0 


For the proceedings where the Alt ne- 
dle or declines to proceed on the Diſcharge 
alter the plaintiff bath reſted on his Charge ſee 


the. iſt vol. Tinte en An Boer 4 
and Report. 


"MEE if gi-⸗ And note, PrP bo the xm 1110 no ex- 


ven to except ceptions are to be taken to the maſter's report, 
where no ob- 


ns have that were not made objections before him, yet 


been to the upon Circumſtances and ſpecial nne 
Report. thereon, the court will give leave to except. 


„The Rules to With regard to the Amelie; before £ 
be obſerved Maſter, and the Summons for the ſame, / the 


by WR regard, following ſeems to be the general pan et 
5 to ſummonſes : 
and attend- | a: 


ances before Every Suramons is is to be ſerved, twenty-four . 
e hours b fang abe time of . B 


2 Ws "F* 


B Oe 


The parties are obliged to attend the Maſter 
but one hour on each Summons, | and at the 
Maſter's FL: 


The Artendadces to. be only during the t time 
the court. continues to fit. 


But n not during the Lows the court is adtually 
duns We as 


But in the g of Burton 0 Boyle, in A ſpecial caſe. 
this court in 1752, it appearing, that many thereon. 
volumes of bank books were needful to be uſed 

in evidence before the Maſter on every meet- 
ing, and that before the books could be well 
ditpoſed for uſe the hour expired, and the de- 
fendant withdrew, fo that it appeared impracti- 
cable to go throu h the account on ſuch attend- + 

- ances, but that if the parties ſhould be ordered 

to attend at ſuch times, during the intermiſſion 

of the ſittings of the court, and at ſuch place 

as the Maſter ſhould appoint, and for fo long 
as the Maſter ſhould think fit, the account 
could be gone through with equal juſtice to all 
parties; on full debate the motion was granted, 
and the parties ordered to attend when, where, 

and as long as the Maſter ſhould appoint. T 


In executing this order, it was agreed, that lien. 
me attendance of each hour ſhould be Conde 
ed with reſpect to the maſter, clerks and agents, 

as ſeveral diſtinct Summonſes, which would be 
cqual to the client as to the charge, and he 

would have the benefit of the diſpatch intended. 

And inaſmuch as twenty-four hours notice was 
eſtabliſhed as reaſonable notice for one hours 
attendance, the maſter 9 ſo ORF twen- 

et Ky 
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Account. 


ty-four hours notices to be given of each ed 


ance as the parties were required to > attend hours 
* each Summons. 3 


He alſo declined giving Summonſes to attend 
any time when the court was ſitting, or to at- 
tend for ſeveral hours together during the ſit- 
tings of the court of Exchequer, after the terms; 
but when the courts diſcontinued ſitting, he 
gave Summonſes to attend often for three and 
| Four hours, as opportunity ſerved; and by ſuch 

cautious uſe of the extraordinary power the or- 
der had given him, the account was gone 
Tg without complaint or caule thereof. 


If the plaintiff, after the account is finiſhed, 
ſhall neglect to procure the Maſter's Report, 
the defendant may do it, (as both parties are 


actors in the account) and proceed to confirm 
it as . 


73 is is FEY a legatee c or a creditor, who 
has been before the Maſter on an account, may 


proceed in the ſame way; or that he may apply 
to the court that the plaintiff may proceed on 
the Maſter's Report in a ſhort day; or that the 
_ perſon ſo applying may be at liberty to * 
it up at the p laintiff's expenſe. I, 


N See Titles Maſters, | and Reference and Report. 
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AFFIDAVITS. 


In what Caſes neceſſary, 


0 N a Bill of Interpleader, an Affidavit mail The Affidavit 


be annexe on a Bill of 
d, that the perſon who brings it melee. 


is not in combination or colluſion with any of 
the Parties. 


So for a 3 Bill, an Affidavit muſt Ona 2 
be made by the plaintiff and filed, ſetting forth mental 
the new matter which hath come to his know- 
| ledge, after iſſue had been joined in the cauſe, 
and that he cannot with ſafety go to a hearing 
without the aan s anſwer to Fans: new mat 
ter. 


on an An dded Bill. in order t to raiſe a new On an 1 5 


inzunction after an injunction obtained on an mended Bill, 
original Bill has been diſſolved, the plaintiff in order to. 
muſt not only verify the allegations of ſuch A- injunction, 
mended Bill by Affidavit, but muſt: (wear the where an in- 
new matters have come to knowledge ſince junction on an 
the filing the original bill. See hereafter Title da bern df - 
Amended B. — wo 


Ty on a Cross Bill, clad the original cauſe loflo nk . 
ready for hearing, the court will be ſatisfied by Bill after the 


Affidavit that the anſwer is adviſed to be mate- original cauſe 5 


is ready for 


rial, and that delay is not intended, or will not * 


2 ſtop the Is til the coming i in of the an- 
5 "ne. . 


(lay n Titles Motions and: Notices and | 
; Proceſs; ; and ſee my former Worn): 5 
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and 


ANSWER, "LEM" 
- DEMURRER. 


| Dayof ſervice ＋. H E IE of . of * Fabpans is not 
of Subpœna one of the ſix or eight days, allowed the 
not one of the A 


defendant for e in 3 cauſes. 
days in In- 


junction cau- 4 
A 11 a defendent ſerved with a Subpernd'; in the 
| A defendant country, who is entitled to and prays a Dedi- 
d 2 mus, comes to Dublin; upon notice given to 
+ 3m bor "OP the defendant's clerk that he is in Dublin, and 
lin, he may be that his anſwer is expected, he muſt anſwer or 
forthwith move for time, and not to be allowed the De- 
compelled to ſiimus; if not, an attachment in rhis caſe my 


A Dublin. = iſſue to the purſuivant, 


* n " , 4 - * * F - l l - * 
2 ö : * , p — * ; . „ is. 


| Valeſs he hath But if it appears to the court, that he cannot 
geeds te view anſwer without the aid of papers in the country, 
= in thecountry, the Dedimus will be continued to him; but he 
i but he may * 
de compelled may be compelled to view Exhibits in the clerk's 
| to view Exhi-hands, to avoid the danger of ſending them to 
1 bits in a meme to be viewed in their hands. 
clerk's hands. 
Where time is And note, where time is given a Fan 
given to an- to anſwer only, he may put in a Plea which is 
wer, if de- 
| to be ſworn to, for that 1s an Anſwer UP oath, 
fendant may 
[plead or de- but he cannot demur. 
er,, 
No ON Gr No proces ſhall iu for want Fre an Anſwer, 
want of an until a notice has been given to . for the 
Anſwer with- Anſwer. e e 


our Nice on $373k 85 1 Ma A De- 


»The courſe is thus; before the time for appearing 
and anſwering is out, the defendant's clerk gives a note 


.. - 
4 £ * * * 
* 


ANSWER, + +1"; endo . 


4 


» $7; 
1 


A RS os to. = — bn. or a Plea eee, 
the juriſdiction of the court, or of matter of re- 22 Pleas, in- 
cord, are never ſworn to, nor need they be 5 for 4 

g an 
ſign 1ed by the defendant (though it be frequent- fling them... 4 


ya dane) only. by: his counſel and clerk, where- 
0 


re they may be prepared by counſel in Dub. 1 40 


lin, without the aid or preſence of the party. 
But an Anſwer and Plea, or an Anſwer and De- 
| Clad 23 be received by commiſſion, | 
la. defendant ds and demurs to 11 fame Plea and be- 
art of a bill, the Plea over- rules the Demur- murrer to the 
f. 3 il. Rep. 79, $1. os 1 * bill. 


| ; 


nl a : Plea 5 ed to ſtand for an 1 Ante bla Gude 


without ſaying, with liberty to except to the to ſtand 1 15 


Aer, the plaintiff cannot except to it. _ Anſwer. 


| 


25 


and pleads to the relief only, the plaintiff may ſwers to the 


ed to the Anſwer before the Plea is argued. diſcovery and 


L to the, 


relief. 
On a Plea 1 want of parties, the court may , 


Alle the bill without prejudice, * give Fave 


f 
50 amend, paying coſts. of parties. 


my 


"he Duft will not ME time to anſwer, N Ane d 
after A Demurrer to the WR, bill fn | difallow- anſwer after 
„„ . . Demurrer 
m__ N 1400 "The aan 


BY 


to the plaintiff 's clerk, that he appears and prays time to 


anſwer; on the very ſame day the plaintiff's clerk may 70 275 5 


give a note to the defendants clerk to preſs for the n- 
ſwer, for until then the defendant has time to anſwer, in 

conſequence of the aforeſaid firſt notice; and upon te 

"defendant's being thus preſſed, he may apply by counſel 

for time to anſwer, upon notice given, Which 1 is of courſe, 

_. aSin the former volume. 
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Plea for want: ? 
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"= Answan, Pres and. Devtonnen, Be. 


| Statute of 1. The mage of Limitations inſiſted on by u the 
| mitationsin= defendant in his Anſwer Pu of the ſame RAE ; 


ON by as if he had . it. 


1 _—_ per- In the caſe of Kelly aint Se. PORT in this 
e ed court 26th July and 14th Dec. 1470, the de- 
may res" fendant being very old, his memory much im- 
by guardian. pared, and incapable of giving inſtructions for 
e ; is anſwer, on an affidavit thereof, notice and 
ſpecial application to the court, his lordſhip or- 
dered one of the maſter's to attend the defend- 
ant at the time the bill ſhould be read to him, 
and inſtructions were to be taken for drawing 
his Anſwer, and to report how far he was found 
capable of anſwering the plaintiff's bill, or any 
and what parts thereof, or of giving any and 
what inſtructions ; and on the maſter's report 
that the defendant was incapable of anſwering, 
Sc. (as above) a guardian was appointed for 
the defendant, and to be at liberty to put in his 
Anſwer, Plea, or Demurrer to the bill, and ac- 
cordingly a Plea only was put in and ſworn to. . 
And the like proceedings were had in the caſe 
of Williams and Proud, alſo in this court, in 
March 1772. 


Corpornions Corporation muſt anſwer under cheir com- * 
mon ſeal. . 


| Minors, id geen. Ae * minors mak be by guardians, 


— of ideots and lunaticks by committees. 
5 Peers of the | 
Ew In the caſe of peers of the realm, or es 


= h their Anſwers are to be taken upon Fer 


of ur, not Oe oath, 


A de- 


- : g 
: * 


A defendant may Samar 1 want of parties ; j; Degas 5 
for want of equity; where, by anſwering Part, what caſes. 
he may fo far accuſe himſelf as to incur the 


penalty of a ſtatute; forfeiture of an ate „ 
| * ſeveral other cauſes. 0 


But a defendant ſhould fle his 88 be- Time or fi- 
fore the rule for anſwering is out, and before ling it. 
he has obtained an order for time to anſwer; 

for after an order for time to anſwer only, he 

cannot demur unleſs. he obtains an order for | 

that Stott: 7 


And note, it is l in 1 the petition for time ii 
to anſwer, to pray leave to plead, anſwer, or 
demur, but not to demur alone, and the order 1 is 

n up accordingly. | 


And where a deforadent.. puts i in a Dea TEINS 
and Anſwer, the plaintiff cannot in any ſort Anſwer, De- _ 


proceed on the An wer, until the Demurrer has murrer to be 
. n 1 ; E firſt n 


Where a Bun alone is put in ek 1 Demurres rot 
ed, the defendant may give notice and move to ne and al- 


diſmiſs the bill with, coſts. „ lowed, difrmilg | 


with coſts. 


2 the cold of Knox ant Loyd: in the Ex- Anſwer: a 
er, Trinity term 1763, the defendant got mended, a 
leave to amend his Anſwer to the plaintiff e caſe. 


>” bill, which was a croſs bill, as to a ſum of mo- 
ney which he through miſtake had admitted as 


having been paid by the plaintiff, upon a full 

- affidavit by the defendant that the miſtake was 

committed by his counſel, who had peruſed the 
draught of the Anſwer and had ſo altered i it; and 

this, Og the plaintiff who was the defen- 
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 AnswEeR, PLEA and DEMURRER. | 8 
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dant in the original cauſe, had endeavoured to 
avail himſelf of the error, by adding the ſum to 
| ; his charge on the account, which was then car- 
_ == rying on in the original cauſe,: but note, the 
_ | defendant Loyd's affidavit was not contradicted 
_—_ by any affidavit on the part of the PRE F 

= though he oppoſed the motion; on which 1 
we concerned as attorney for Loyd. OOTY 


14 
# 


If vi may Although by the el] practice the ike 
= _ _ cannot anſwer ſeparately from her huſband, 
— oY without ſpecial leave of the court, and an order 
_ for the purpoſe, yet on particular circumſtances 
= . 15 diſpenſed with. 2 2 Will. 2 377. 
1 | 371. . 


3 See Titles FR Bill, Wa 5 
lings and Pleadings; and ſce my Treatfe of the 
= 2 Equity Side of the Exchequer, and Abr. 1 
=_ * Ges, W ji. 59. 60. 


Py 
© I 7 


= © APPEARANCE. 
| | | Appearance N Appearance is not only to be 8 2 
nn . tre 1555 at the regiſter's, but to be ſerved on the 
ooppoſite clerk; but the clerks often neglect 
8 to enter them until a certificate is wanted on 
ſome occaſion; and then, filing the anſwer is 
in all caſes an appearance; and if an anſwer be 


filed, tho no appearance be « entered, no con- 
Tye can inc.” ee F: 110 
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IL NY. return of the Subpœna; though the In- when to de 
junction be not to ſtop IP at law. See led, 
the ſtat. 6 Ann. C. 10. 


Por if after errier of ths e the de- idem. 
fendiffit does not appear, nor the plaintiff file 
his Bill before the enſuing term after the return 
of the Subpœna, the ſervice is void, and no 


proceſs of contempt or ae dN can ile on „ 


that ſervice, 


: - Subpttna and <a Maſe muſt be prayed The Pee 
in all Bills where neceſſary. to be prayed 


| | on Bills. 
So, ik tjanion of Dies | rerum be necel Ibidem. 
a they muſt be ſpecially prayed. | | 


So, if rents are 


immediate relief previous to the hearing of the 


cauſe, it will be proper that i it be aa ray- 
2 by the Bill. * 0 Fi 


Fenn may ſue hy canto or next RY Mines 1 
fo married women, who are ſeparate from their married wa- 
huſbands, may ſue by their next friend, men bow 


_ ſue. 


And idiots and lunaicks muſt fue by wir Idiots 1 tus — 


committees. F | | naticks, 


The king; by his attorney-general may be The king 4 TE 


N pr intiff 10 e tions, ſole or aggregate; ; corporations. 
B "natural 
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- utred to be brouz ah into Os matters 
court; lands to be ſet pending a uit; or any to be prayed. 
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ſons. 


doit. 


be given. 


101 


| Suits agaioſt natural — not under any diſability, as ont- 

outlawed per. jawed or excommunicated, may be plaintiffs; 

and to a bill againſt an outlawed perſoni the at- 
Kee general i is to be a more” defendant: 


Bills i in autre 80 Bills may be filed: by parties in Bein of 
- others as well as their own, or both; as by ex- 
ecutors, adminiſtrators, Sc. by huſband! 20 
viſe, in right of the wife, Sc. 2 


1 Plaintiff Te . In th caſe of Tefferys a Shes in — 4 
ſiding out of court, 20th Dec. 1750; defendant moved that 


the kingdom, plaintiff might be obliged to give ſecurity for 
the ſecurity to payment of the coſt, in regard plaintiff reſided 
mi London; plaintiff was a proteſtant diſcoverer, 
Although a and tho' defendant had anſwered, and it appear- 


: e diſ ed thereon that the intereſt was diſcoverable, 
coverer. 


yet the court ordered plaintiff to give ſecurity 
for forty pounds, it being obſerved that forty | 
7% 11 was the uſual ſecurity upon a Bill of 
Review; and that in all ſuch caſes it ſhould be 
the ſecurity. See the two General Rules; Trin. 
1 and 29 Dec. 1750. vol. Fo” 31.“ 8 


42 * 4 


* to 8 A Bill ma _ filed: by. one © perſon 3 
er the defend another, to Awe his real and perſonal eſtate, 


ant's real and 


and-what ſecret and fraudulent eee he 


perſonal eſ- nts 
anew f. Or a. Og 
to execution. „ The 1 is pretiy 3 the "Wage in * 1 
S ppl bf 1 ir the caſe of ichen and Bryan there, Eafter 1763, 
, is the defendant not having ſworn that the plaintiff had no 
„ he efedts in the kingdom; the court, although it was 


- -+ urged by the defendant's counſel, that if the rule meant 
- perſonal effects, they might. be here. one hour, .and totally 
"removed the next, and that the plaintiff ſhould in ſuch 
caſe give ſecurity, yet the court would not make any 


2 ” hath 
5 * oy . . 

F ; $3 . J N 

? 


* - £ 
1 7 -, — 
4 =» 


| both . to enable the phint tiff to rake « out 
execution. Hard. R ep. 24. 


* In-the-caſe of. Radford againſt Butler, called Bill from wh | 


Lord Donboyne, in this court, Trinity term 19 69, time deemed 
it was agreed on all hands, that a Bill upon which * Lis pendens. 
no proceſs iſſues is not a Lis pendens, and that 

they only are parties againſt whom proceſs 1 is. 


_ prayed. And yet in ſome caſes, where proceſs ei EW 


has been ſerved in a reaſonable time, or within 
ſuch time as it could be ſerved, a Bill has been 
_ eſteemed a ſuit from the time of filing it, and 
eſpecially againſt a defendant who by his own 
act has prevented the ſervice ; and that  Meſne 
_ profits have been decreed; not from the time of 
ſervice: of Subpæna only, but from the time g 
1 che Bill, _ have 112 75 en inſtances. | 12 1 ! 5 | 


A M E N D E D BI L Lis 2 Te 


— 


f TY H E mend as. a Bill Hake hs Bit An 1 880 : 
to be conſidered as a Bill, but from the Bill but a Bill 
Ko of Amendment only, Wherefbre in caſes of from the time 


Bills of Diſcovery on the popery acts it ſhould 2 


be cautiouſſy done, as it might cauſe the loſs of the conſe- 


priority. It has been thought the moſt adviſe: quences which * 
able way is to apply on an affidavit for liberty 101 oy if it 
to file a Supplemental 1897 See She 90909 Side e an de „ —— 


of rhe pate. maid 77 10 | - Pery's laws 


* n 
3* J at — f ” N i ; 
45 
1 _ 


800 dene fall by: the Arzendrvght, on Or; in i 
0 for that purpoſe; wherefore [after junction 
the injunction is obtained if the plaintiff V In Fave, 
amend his bill, he ſhould by affidavit lay before 
the court the nature and reaſons for the Amefd- 


went, and 1 move ſpecially on a notice for liber- 


— B 2 of 2 


1 t LL "7 | OR 19 


r 
"SF. Ca 2 — 2 


Pao Hh L rn Map ir"H 


; * * * * * 
— \ 4 0 
4 r be 2 N 1 AS - : + wf wt - I RI. x 
— e — * 5 2822 2 3 p 7 
E F — il. * - . ———— K — — —_— —e— 2 8 2 
- — - 4 — _ — — —_ —— —— In 
8 —— - "\ — = — = 
— res * 
— — — — — 2 2 8 7 


Swe 


OY 
— SIE I NS p 
* D > tx 


D 


2 * * 5 
. ” * * 0 * — 
7 ˙⁵¹iUtl 2 8 - * 
/ >. f : 9 ee TIO -4 r 
2 oft wy <> —— . 22 — 
— - ＋ — 
ws — - iy 2 — "= 8 6 Fo 5 


_ 
yz. - 


20 i 1 e 
ng ty to amend, without — to bis « injune- , 
tion. 


All EO for time to aafwer and confiritits 
for not ' anſwering ceaſe by the Amendment, 


but the ſervice of Subpeena to anſwer | is not af- 
fected thereby. 


* 


Ibidem. And if terms be put on en in cotis 

: 5 ſideration of his having time to anſwer, and he 
does not anſwer, and afterwards the Bill is 
amended, the terms continue, but otherwi if 
the Amendment be before the e | 


The r And note, the plaintiff 's clerk cannot enter 
muſt preſs for 1 for want of an anſwer to the Amended 


. ill until he preſſes for it, as he does for the 


© Mw em anſwer to the Original Bill. 


| Original Bill. | 
© Tbidem and The notice on the back of the A co- 
the effect of py has no other effect than to let the defendant 
the notice. b K 
55 anſwering commences from the time of ſervin 
; ne wa the defendant's clerk with ſuch copy. jy 
when his time for anſwering is out upon that 
notice, he is to be preſſed for his anſwer as in 
the * of an * . as is E men- 
tion 


ERS "AST Lak "I late 3 4 n 4 3 
pPlaintiff may commiſſioners names in ten days after the ſer- 
preſs for the vice of the Amended Bill the plaintiff could 


_ defendant's - 


| anſwer. not preſs for the defendant's anſwer until the 


ſubſequent term, nor can he now; if commiſ- 
ſioners names be given in within ten days, 
which is productive of great delay. See p. 16 
of the preface to my firſt * and p. 32 of 
the work. d 


Matters 


now his anſwer is expected, and his time for 


Matters which ariſe after the filing of the bill Matters ari- 
may be introduced either by way of Supple- ling 2 » 
mental or Amended Bill. 3 Will. Rep. 349, 351: gina Bil- 
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n * ginal Bill. 
: _.25th March, 1772. Mem g 3 3 
. e 197 46 e 
Lord Chancellor declares it a general rule, amended Bill 
| that for the future where a Bill for an injunction to raiſe a new | | 
is filed, and the injunction obtained, which is 1njuneion, 
afterwards diſſolved and an Amended Bill is filed the requiſites | ö 
. 3 . a eto be per- 5 Mt 
in order to raiſe a new injunction, the plaintiff formed. = 
muſt not only verify the allegations of ſuch A- KW 
mended Bill by affidavit, but muſt ſwear the * 
new matters have come to knowledge fince the - 4 | 
filing the Original Bill. N 


* * 
. 2 . 
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gee Title Exceptions and Injundtion. 
SUPPLEMENTAL BILL. 


A Supplemental Bill may be in aid of an May be in 
| \ account decreed. | Ty 3+ 4 ONE aid . ac. ff 
1 jTTTECTCC OO 
In the caſe of Loyd againſt Knox and the con- 1 
trary in the Exchequer, Michaelmas term 1773, mental Bil 
the original cauſe having been heard on report, after an ae. 
exceptions and merits, and all the exceptions count decreed * 
over-ruled but one, by which the defendant and * i 
ſought an allowance out of the ſum reported due ode on. 
to the plaintiff, to which that exception relate 
and as the Croſs Bill was, amongſt other things, 
to be decreed to this allowance, the court defer- if 
red giving judgment on this exception until the MY 
croſs cauſe ſhould be heard; but before the _... = 
_ croſs cauſe was brought on, the plaintiff therein W * 
diſcovered a matter of evidence relating to the „ 
_ . allowance claimed by him, and upon * _—_— 
7 ; _ Rating i 
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| Suppl 
| deren is not to be filed before iſſue is joined, but 


22 8855 Bras 


fining the ſame, and that it had but lately, ana 
not before the heating of the cauſe, come to his 
=" RA n 1580 or liberty to file a Supple- 
mmeental Bill for the purpoſe of putting it in ifſue 
nin the caufe, and that the hearing of the two 
cauſes might ſtand over; which on full debate 
was granted, notwithſtanding ſeveral witneſſes 
had been examined and their depoſitions pub- 
liſhed.— On the motion it was mentioned by 
Mr. Malone, that à Supplemental Bill is only 
granted where it appears that the matter is 
new in itſelf, or not Nye e the know” 
ledge of the party.” 


F 


No matter to But where a S ppm Bill is Went af- 


be examined 


ter publication, if witneſſes be examined to a 
to on a Sup- 


lemental Bill matter that was in iſſue and not proved in the 


in iſſue on the original cauſe, ſach proofs are not be read. 


Original Bill, Abr. Chan. Ca. vol. Ii. ""F 3. 


| but not prov= 1 


N 


ed. 


| J 
oo proof to. - And if there be no ob” to ek new matter 
the new mat- in the Supplement wig wk 50 127 Fins 15 


ter, bill to be idem. 
9 


Although by the 3 * a e 


a diſcovery © the new matter to be introduced by way of a- 
cauſe on the mendment; yet in the caſe of a diſcovery on 


. 4 laws, the popery laws it may be neceſſary to diſp enſe 


ore 1 


Joined. with the rule, and eſpecially where kde are 


two different diſcoverers for the ſame matter, 
as the original Bill is deemed a Bill but from 
Wh i; - amendment; and ſuch a bill was ſo admit- 
ted in the caſe of Cor againſt Cor, in the Ex: 
cheguer, 15th July, 1754, and the uſuil affda- 
vit on Popery Bills was not required on the Sup- 
Plemental, as it had already been on the Original 


Bil. 
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HAL where a Croſs Bill comes in e tet Aue ein. 

1 iſſe joined, it cannot ſtop the original ed, in What 
ſeit ſhall” 1 

cauſe, except from ſpecial matter ariſing froin Cale it Tha 3 


+: top the ori- bel! 


71 beck 98 1 
the nature of the bo i Fu ER Sn affidavit.” * Final e | 
2 AF the phinif in the original via nends If Vie 1 


bis original bill after the Croſs Bill 5 e amen N 1 
ſhall anſwer'the Croſs Bill before he ging 0 che oy gina! va 1 
dseſencant to anſwer the amendment. e he muſt an- 
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ſwer the. | = 
Croſs Bill * 
"Tf the” ofiginal "cauſe! de "ready foe hearing firſt. | 
Nefore anfwer to'the (Croſs Hill, and it be fhown Cauſe ready 
to the court that the awer 61 the plaintiff In for hearing 
the original cauſe is neceſſary for the er wi 8 8 not be 
defence on the hearing of tlie original cauſe, on pry 5 
the court will ſtop the hearing till the coming 11 anſwer, 
in of the anſwer; but it muſt be clearly ſhown but on good 
to the court why the Bill was not ſooner filed, reaſon by af- 


and the court muſt be ſatisfied by affidavit that fidavit. 


* 17 * 72 893 — n N I $% x ; 4 ; 8 FP * * 
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the anſwer is adviſed to be material, and that 3 = 
delay is not intended. Nor will the court ordi- vor al. k 
time be given 


narily givet time to o except t to the anſwer. do except, 


1 * Where the Croft Bill comes in lake :Tue i is Joined, 2 1 
{which ſhould regularly be) on the defendant's appr.. Wl 
ance, it is a motion of courſe that he ſhall ſtop in the 

original cauſe until he anſwers the Croſs Bill; but if iſſue 
be joined in the original cauſe before the Croſs Bill is filed, 
the defendant is not to ſtop in the original cauſe unleſs be . 
be guilty of ſome dilatory matter, as praying time to an- 
ſwer, or being in contempt, or ſome ſpecial reaſon 8 as 
7 . 


Lo 


1 4 time, "the original cauſe had expired; and moved that 
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original cauſe hm, in this court, 21 Dec. 1 1750, the defend- 


. ant filed a Croſs Bill before the rule to rejoin in 


n report the plaintiff in the ori 5 cauſe might ſtop 
a ſhort an- until he anſwered the Croſs Bill ; he according- 


| Boe ly anſwered, and when the time for excepting 


though time Was out moved to diſcharge the order to ſtop; 


for excepting ſubſequent to this the plaintiff in the croſs 
da report not cauſe obtained a report of a ſhort anſwer, and 
$3 . moved again that plaintiff in the original cauſe 


might be e to ſtop until further anſwer; 

it was objected, that the time for excepting to 
the report was not out; but the court compared 
it to an injunction caſe and ſaid it was equally 
reaſonable, therefore ſtopped the plaintiff in the 
> 2 00G cauſe until further order. 1 0 


ber rut Hateney and Fil f Revive, 
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The Injunction granted therein, | 
dual the Proceedings. 


95 the force committed has been Injunction s 
VV attended with extraordinary circum- che Sheriff in 1 
ſtances of violence, and that the affidavit there- os fei - 
of and of the plaintiff's poſſeſſion is very full 
and clear, the Court has granted an Injunction 1 
to the Sheriff in the firſt inſtance, and ſeldom KH 
refuſes it in the caſe of a dwelling houſe ; how- MK 
ever, will hear the defendant's defence, but noat 
remove the plaintiff's poſſeſſion pending te 8 


=. 


And in all caſes where the damage if donelbidem, 
would be irreparable, as cutting trees, ploughing  _ KB 

meadows, pulling down houſes and ſuch like, _— 
the Court will order a ſtop to be put thereto un- =_ 

_ til the matter is heard, although there may be 

doubt upon the plaintiff's own ſhowing. 


But an Injunction has been refuſed to ſtay the gut refuſed to 
working of a mine, (which is pro bono publics) ſtop the work. 
| on the defendant's giving ſecurity to account ing of a mine, 

, ROE ET 


And this Bill, it is ſaid, will lie for the bene- poſſeſſory Bi | 
fit of a patent, tithe and other matters incor- for matters 

poreal, and of which the Sheriff cannot give incorporel. 
: poſſeſſion. TR Og Sn yo mee Ro OS RT 


In the caſe of Evatt againſt Henry in this 0 be Self = 
court, gth March, 1750, An Injunction on the firſt 
8 VV e Par, ſhort anſwer. = N 


dee dekendapt had allowed the exceptions, and 


| If a Poſſeſſory In the caſe of Aby againſt role, 1 5 
Bill ſhall wha court, 24th. Auguſt, 17172, a motion was ma 


- "x miſſed on a certificate of no further proceed Ing 


Tbe meaning In the caſe * Hepkins 1 Bend i in 1 
of the words 6th July, 1773, on 4 Poſſeſſory Bill, a queſto 
« a title till -A 


| till in being undetermined,” when Lotd Chan- 
d | 
ed. od Feller declared it to be, the lle 40 be 'e Pas 1 on, 


* pariy; aner to 3 . interrogatories; ex- 
ceptions taken; allowed by the defendant, and 
plaintiff ipflies for an 1yjunron 10 the Sheriff , 

the Court was of. opinion, that there was no 


neceſſity for the plaintiff to ſhop, that the, an- 


{wer was ſhort. in any material point, in regard 


accordingly granted the Injunction: yet, before 

©... this, it was, generally underſtood, that in ſagh 
aelſes there .ought to be two ſhort anſwers befg e 
Lat, e Injunction ſnould go to the Sheriff; but as 
there is no fixed rule in this caſe the irefim 

ſtances may govern the determination. 


2 >. 4 5 
CJ Fr + 


retained aſter 


to retain a Poſſeſſory Bill which had been, 50 + | 


thereon within the time preſcribed by the 
of the court after anſwer to perſonal interro- 
gatories, but i it. was. refuſed on ſolemn debat 
as it was alſo in the caſe of Now! an. gain 
Rawſon, Hillary 1172, Aueh it was allowed, 
that there might be, caſes Where this Practice 


might be diſpenſed with, but that the, Preſent 
. not one of thoſe caſes.“ i 


eu 
in being anc aroſe upon the meaning of the words 


. 


12 "63 AF 


» "Tn the calk of Lond Limerick 1 Ti 170 In, this | 

court, on a Poſſeſſory Bill, 11th July, 1750, defendant 
moved to have his coſts, and to diſmiſs the plaintiff 's bill, 
9 6 the cauſe ſhown by the defendant int granting an In- 


junction 


Bits 


and not the jus proprietatis *; and that the 15 
, 2 a ſworn to have been peace- 
5 i able 


2 372 


| junion to the party leg been allowed; but the Court 


ſaid, the bill could not be diſmiſſed; that the defendant 


had never anſwered it, nor was he ſerved with any proceſs 
for that purpoſe, but that he ſhould have his coſt, as he 
prevailed in ſhowing cauſe, See alſo the caſe of Kenna 


againſt Mynett, in the Exchequer, in Michaelmas 1768, 
and the determination thereupon in my former volume, 
p. 54, and the reaſons there given; and yet in the caſe of 


Graves againſt Maxwell, in the ſame court, in the ſittings N 


after Michaelmas term. 1773, there was a contrary deter- 


mination; however, the general practice in this court 


now ſeems to be, on default of the plaintiff's proceeding 


within the time preſcribed for the purpoſe by the rules of 


the Court, on certificate thereof from the proper officer, 
to move to diſmiſs the Bill, diſſolve the Injunction where 


| iſſued, and tax the coſt, all which is uſually granted; 
for it is ſuppoſed that in theſe caſes the plaintiff is always 


* 


ready to proſecute, it being eſtinum remedium ſought by 


himſelf, and ſhould not be at liberty, at his will, to keep 


ſuch a cloud hanging over the defendant, and that there- 

fore on his delay, or neglect in proceeding to a determina- 
tion of his complaint againſt the defendant, the Fill 
which muſt be filed to give the court juriſdiQion, ſhould 
be diſmiſſed, nor ſhould be retained but on very ſatisfac- 
tory reaſons given for ſuch his delay or neglect.— As this 
is a very material proceeding, it is to be wiſhed the prac- 


e in this reſ po was conteinly ſettled in the two courts. 


| ” * 3 the ho 1 the Hllawieg 3 | 
| n among the gentlemen of the bar: Suppoſe the bill 


Was by the Landlord againſt the Tenant holding over, how 


can the Landlord {wear he has a title flill in being, if theſe 


words. relate only to the poſſeſſion? In this caſe, muſt not 


: the words « title ſtill. in being, &c.” relate to the jus pro- 


12 Non only ? 


prietatis? Or could the Landlord. make the affidavit upon 


the conſiruction, Hat the title, in this caſe, relates to the 


Or 


: * \ . * . 
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| nant conſtantly paying rent is the poſſeſſion of the Land- 


Bios 


" Y able for eise years before the diſturbance com 


plained of, although ſuch poſſeſſion had been 
obtained by force, ſhould 2 be ſufficient for 
him whereon to grant the Injunction. He a 


| faid, that theſe words were neceſſary to ſhow 


| that the plainuff did not a — the * 
fendant. | 


Or ſuppoſe a Landlord were to enter by fon the day 


after the expiration of the leaſe, might not the Tenant, 


under the conſtruction mentioned, maintain a renn, BUY 
againſt his Landlord? 


To theſe it was anfwertd, that the poſſellon of a Te- 


lord, and that the bill in this caſe ſtood on a different 


footing, there is an implied truſt, and the majority was of 


this opinion, although it was objefted, that the poſition, 


that the poſſeſſion of the Landlord is the poſſeſſion of the Te- 
nant, related only to a matter between the Landlord and 
A irniger. Alſo, that in this caſe between Landlord and 
Tenant, thoſe words, à title flill in being, & c. were not 
only not neceſſary in the affidavit for the Wee but 
might be abſurd or inconſiſtent. 


The meaning of the words i « right, or 3 I 


= abl title was alſo in queſtion : this was explained by 


ſome of the counſel as proceeding from the three years 


acquired poſſeſſion, and to prevent forcible entries and 
publick diſturbances ; but it was the opinion of ſome of 
the bar who were not concerned, that theſe words were 
taken from the inſtructions to the preſidency courts of 


Mun ſter and Connaught, and aroſe from this conſideration, 


that in the frequent inſurrections and rebellions which had 
been in thoſe times in the kingdom the title deeds of ſe- 
veral perſons had been plundered and deſtroyed, and that 
| therefore a three years poſſeſſion was ſuch a ſemblance of 
right as ſhould warrant a reſtautation. See my Treatiſe e, 


the Equity Side of the Exchequer, title Poſſe Yor "Bills, for : 
"the hiſtory of theſe Ba. | 


| Bil 


8 * L 9 * * - - 4 of a 4 me end. 
N 7 I K 5 7 * WY 3 SF 2 "WM: e A * 
N 8 WEE e Wen 
1 A * WD. Y 34 . 5 5.49 5 . 3 4" \ 

\ . - # 
. 4 5 ; | 5 

1 ; 92 + 4 * y bc * * 

0 Y % e 

* 8 * 
. . 5 % #. 4 
- £2 4 
* >. 
: * | N 
* y * o 
| - 


— 


* 


* 
% is, 2 * r 


* 
4 7 
* 
= 
. 
- 


n 
. % 
PR - 
%s F — ** 
* : 


former parties. So ruled on motion, 1 Vern. abatement. * 
351. a 95 . | . 


ins to perpetuate che Teſtimon / 


$ * E perſon who comes into a court of The requi- 


the Uſher an affidavit of the age and infirmity Petuats. 

of the witneſſes, He muſt not pray to examine 
witneſſes in general, but particular witneſſes in 

the interrogatories annexed. But note, their 


| Tnterrogatories, as is mentioned through miſtake 
in my former volume. Rd ren pg 


or deed is not only ſet forth in the Bill verbatim, the method of 
forming the 


but alſo generally in the Interrogatoties,” and gill and in- 


relates to a perſonal fortune. It is alſo ſet forth 
in the depoſition of every witneſs produced to 
them, ſo that the expenſe is often prodigious. 
The will itſelf, or deed, is to be produced, and 
if the ſubſtance thereof was ſet forth in the Bill, 
and the whole in the Interrogatory ; but in caſe 
ok a will, only ſuch part as relates to the real 
_ eſtate, and to depoſe that the ſame is as ſet forth 


} 1 . ; * e 
6 - 1 * : 2 2 o F 0 : # l 
: * 2 * | 5 
5 ; % * \ y I 4 8 \ , , , n 
” - *% * 7 b 
* : | x 
1 L 09 Ws” + Pf 2 
* : 4 4 bor | 4 
' I 5 } , 9 | ; P > 
* 4 ” p 5 . 
k 2 5 . 


T death of « plaintiff in a Bill of Inter- Death o& 


1 equity to perpetuate the teſtimony of fites.on filing 
witneſſes muſt annex to the bill, or file with 2 bill to per- 


names need not be inſerted in the zitle of the 


According to the preſent practice, the will Ibidem, and 


this where perhaps the greater part of the will terrogatories. 
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"What: 


Cn: the Interrogatory, being careful firſt to com- 
peare them one with 01 . 9 5 i not Pe 
ſufficient? 433 


In the caſe : of Chenevix againſt mica 

of Taylor, in the Chancery ſide of the Exchequer, 
Eafter term, 1763, a queſtion having ariſen 
Apon a Bill to perpetuate the teſtimony of wit- 
. 13. Geo. neſſes, whether the ſtat. 13 Geo. II. ch. g. entitled, 
2. ch. 9. re- An Ali for explaining and amending an Act for 
| wn to all bills he Relief of Morigagees, and for perpetuating the 
to perpetuate. TeBimony of Mitneſſes in Suits in Equity, and 
other purpoſes therein mentioned, related to all 
bills to perpetuate, or only to where the bill is 
for forecloſing a Mortgage, it was determined, 

upon ſolemn debate, that it related to — hills 

* N . the Act at MIO 
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. a Miſdemeanors. 


THE other now oinAiſed canlef chi Con- Conditional 
tempt be very flagrant, and groſs abuſe orders gene- 
poſitively ſworn to) notwithſtanding Lord Boyle's rally made in 
44th rule in my former volume, p. 64, is to on * Con- 
make a conditional order, and on the party . 
complained of coming to ſhow cauſe, he is 
attached, or acquitted, as the Court ſees fit- 
ting * . 


5 . 7 he 2 Marrying 


* in the > eaſe ow EE? of Cabs l Holes: in 

5 ihe Exchequer, Hillary term 1760, the Court was unant- 

mauſly of opinion, that an attachment abſolute ſhould not 

be granted at the firſt ĩnſtance, and yet an attachment ſhall 
iſſue in the firfl inſtance, at the diſcretion of a Six Clerk 
in this Court, or an Attorney in the Exchequer, to deprive 

a perſon of his liberty merely for not appearing in time to 
a ſubpœna, upon the bare affidavit, uſually, of a moſt in- 

_ ferior perſon; and without any application to the Court. 

It is ſaid, Lord Ch. J. Holt would never relax this rule. 
and that his anſwer ſtill was, What, ſhall the Court 
ſend their officer or ſervant to get another beating?“ 

However, there never was, nor ought to be, a general 
rule, which particular circumſtances might not relax: And 
in tlie caſe of proceſs of Contempt, there might be a fai- 
lure of juſtice, for inſtance, in Injunction cauſes, if the 
Six Clerks had not the diſcretionary power of entering 
Contempts upon ſuch affidavits, though not to arreſt the 
_ defendant in the io e and forge him to e in 

. ine 175 | & nk 

895 in ** _ of; Maine i Kicken, in this court; 
Trinity 1772, an affidavit was made of a violent aſſault on 
2 @ perſon in the execution of a proceſs. of the Court; but 

the 88 * of having by affidavit as fully and 
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Ee: rer, and MisdriizaneRs- e 
* Marrying an trying an Infant Ward of the Court is a 


; GC Ie although the party ſhould ſwear he 
15 55 Ton did not know the defendanie was a Ward of the 
| Court. See hereafter, title Guardian and Infants. 
poſitively denied the facts, the Court not only refuſed an 

attachment, but alſo an examination upon perſonal inter- 
._Togatories, although it was applied for at peril of coſt, 
and gave the party complained of his coſts. It was urged 

by the counſel for the plaintiff, that if this was to be 2 
general caſe, and vublickly known, few, if any, would 


ſerve the proceſs of the Court, belides its being a Frog 
inducement to perjury. . 


In the caſe of Beg 010 . in the court of King's 
Bench, Eafter term 1763, the Sheriff having returned a 
; feſceue on a marked writ againſt the defendant's body by 
Pe ſeveral perſons by names, and attachments being moved 
for againſt the Reſcuers, they attended, but not in cuſto- 
dy, on which two queſtions aroſe ; firſt, Whether they 
_ ſhould be admitted to juſtify: themſelves by affidavit, and 
then if they had a right to be heard, or to put a rule upon 
tte plaintiff to exhibit . perſonal. interrogatories, unleſs 
upon a certificate from the tipſtaff of their being in cuſto- 
dy; whereupon it was agreed to be the known and ſettled 
rule and practice of the Court, that the Contemners are 
not to be heard but upon ſuch certificate of their being 
in actual cuſtody, and that the Court paid ſuch regard to 
the return of their Officer, that they would not hear any 
affidavit againſt it; and as to the objeQion which was made 
in the caſe, that it was rather the return of the Bailiff than 
of the Sheriff, the Court ſaid, they were not to conſider 
it as ſuch; beſides, if it was a falſe return, the perſon in- 
jured had his action againſt the Sheriff: However, ſome 
particular circumſtances having attended this caſe, and 
there being but two judges, and they differing, no rule 
was made, See the Affdavits. The ſeveral caſes quoted | 
on the motion were, Dunn againſt Dolan in Replevin, in 
the Common Pleas, Hillary term 1763, and Studdert againſt 


| Bateman, in the —_— ide of the Exchequer, in 1761 
ee e | 


| Signing 
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5 Cort rs and lis ENA | 
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+ aby 
their Es is a dae. See Vol. IL. "Title 
| Ln „ $7 | ns i e conſent. 


80 it is to an an adviſement to beute Or publiſhing : 
e ad vertiſe- 
ment fot wit⸗ 


» The uniform proceediag of courts "of EL on Cen- W 


: wines; in a cauſe e 


tempts and Miſdemeanors ſeems to be, that where any 


party to a cauſe, officer, of the law, or other perſon ſhall 


oppoſe or obſtruct the execution of the. proceſs or pro- 
_ceedings: of the court, or hinder others from .conforming 


_ thereto ; do otherwiſe than is enjoined, or commanded by 5 


their precepts, or forbear to do what their proceſs, rule, 


| order, judgment ot decree. require, he ought to be attached, 
and fer this reaſon the old la w, as cited by Broke from 
the year books, ſays,  ** Contempt ſhall be anſwered in 
proper perſon and not by. attorney,” and without ſuch 
an immediate power of co- ercion, where proceſs is reliſted, 
or lighted, the courts could not proceed. 80 attach- 
ments have iſſued for diſreſpeQful and contemptuous 
words of the. courts, and for abuſing or ill-treating their 
officers or perſons concerned in cauſes depending therein, 
Se. and although, by Magna charta, none are to be im- 


.prifoned  fine- judicio parium, vel per legem terre, yet this 


 ſummary'proceeding, for the reaſon aforeſaid, hath been 
long practiſed, and is now eſtabliſhed as part of the law 


of the note: 1 Bac. . 180. 2 Atl. * . 
ee mY 


For ſome. nee ER, and dittindions upon : 
bel and nd_. confiru@ive. Contewpts, ſee Cro. Eliz. 689. 
Keyes 7 01 the latter may be in the hands of a knew- 


| ing, vPpright judge, yet, in thoſe of a contrary character, 
mis conſideration of moſt ſerious imgortanrh, AS 


M ae the proceedings f in the courts of le upon 


Contempts, both in England and Ireland, | in the general, 
"ate (as it * as follows. 
C 


— - 


> the name of counſel, clerks; or agent tenz the 


Al ading or other proceedi name of ooun- 
pleading proceeding without al, clerk. 


agent without 
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erer re eee 


- The attachment may be erde by the court upon a 


5 = bare ſuggeſtion their own knowledge, or upon affidavit 


without any appeal, inditment or information; ; the par- 
ty ſerved with the writ muſt enter into a recognixance or 


bond to appear at its return; indeed, if the offences be 


done in court and appear from confeſſion, view of the 
Judges themſelves, or examination, the court may record 
the crime, and commit the offender directly for judgment. 
But there is uſually no more than a rule-to ſhow cauſe, 


unleſs the Contempt be of a flagrant nature, and poſitively 


ſworn to; in which caſe, the party is ordered to attend 
in perſon and in euſtody, which muſt appear by the cer- 
tificate of the' proper officer, as muſt every one againſt 
| whom an attachment is actually granted; and if he ſbull 
de apparently guilty, the court in diſcretion will either 
commit him immediately, in order to anſwer interrogato- 
ries, to be exhibited againſt him concerning the Contempt 
complained of, or will ſuffer him to enter into a recogni- 
rance or bond to anſwer ſuch interrrogatories. If he ful- 
y anſwer, and can ſwear off the Contempt, he is diſ- 
charged, but the proſecutor may proceed againſt him for 
perjury, if he ſee cauſe. Ignorance of the law will be no 
; juſtification of any illegal act, but may be offered in miti- 
gation. Tf he ſhould deny part of the Contempt, and 
cConfeſs other parts, he ſhall not be diſcharged as to thoſe 
denied, but the truth of them ſhall be examined; and if 
his anſwer be evaſive as to any material part, he ſhall = 

By e in Boo ſame manner as if he had aw cook it. 


The court, i it is gad, will not bail a man taken 55 r 
A 29 unleſs he give ſecurity to anſwer interrogato- 
ries, Formerly, the party's own ſecurity uſed to be 

Ts thought ſufficient, but of late years two ſureties have i in 

ſionie caſes been inſiſted upon. The interrogatories mull 

de tendered to him within four days, or he may move to 
de diſcharged. | But by the practice, they need not be 
filed, till ſo long after ſuch ſecurity be given as the court 
ſhall order, unleſs the party be in e when no ſecue 
rity at all is requiſite. . 
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Corus and MisDEMEANoORs, 


With reſpe& to courts of equity it is ſaid, that the 


_ Chancery never ſuffer perſons to be examined on interro- 
gatories to bring themſelves into Contempt; but where'a 
Contempt is expreſsly (worn againſt them, will give them 
leave to be examined by way of purgation, on perſonal 
interrogatories, in order to clear themſelves. If the con- 
temnor denies the Contempt, the proſecutor may take out 

2 commiſſion to examine witneſſes to prove it, and the : 
contemnor ſhall be permitted to name no more than one 
commiſſioner, nor ſhall examine any witneſſes at large for 
himſelf, but be confined to the croſs examination of the 


proſecutors, On proper affidavits indeed, the court will 


indulge the contemnor with the liberty of examining * 
witneſſes to particular points. However, my Lord Chan- 
cellor King declared he thought the rule very hard, and that 


as the proſecutor might examine one in Contempt on in- 


tertogatoties, he ought to be content with his oath. In 
the caſe of Wilkins and Edſon in the equity court of the 
Exchequer in England, 8th December, 1727, where the 
party charged with a great Contempt had denied. it, the 
proſecutor had liberty to ſalſify the denial; but this, it 


is noted in the caſe, is only in great Contempts; ſo in 


the ſame caſe, they gave the contemnor leave to move for 
an order for liberty. to examine witneſſes on his part, to 


as his denial of the Contempt Bunb. 244- 


The courts of equity tt are leſs merciful to a 
ſuppoled criminal than the courts of law, where no teſti- 
mony is received to falſify the examination, and in truth 
Lord King might well be. Ma at bern a ſth ob- 1 
tained i in R. [bs TSPTL 
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| len fm ; Where a great dum is \ SY a but 
= but le de- little decreed, "be court. ſeldom or never give 
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© Amortgagee | Where the wwe has wigs an un jut 


ns the FRO has not been loaded with 7 


Legatee ws - ine. a or creditor coming in 1 a 
er . Maſter on an account in this court ſhall have 
"pag ts his Coſts, though no party to the bill. 2 Vill. 

8 2 27. Beet o might have brought a Bill for his 
legacy, or debt, which would have 0 the el | 
tate to mueh further change. | 


No Coſt on on a bill for partition of val 4 in * gene- 
: partition bill. ral, no Coſt is to be IO on either lice, br. 
— 27 Ca. 237. . 


cat. | Tha Coll of dee i e achny 
day what. pounds thirteen ſnillings and four pence, of 
© which fix ſhillings and eight pence is to the fix- 


_ clerk, and the like to the * for e at- 
a tendances. 


« ihe Lt © Colts are Ani ad theſe denominations, 

forts of Ss Common Coſts. 
„ Moderate Coſts. 
F ull Coſts. 
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This Of is 105. $a one att on a Catia 
motion, 205. each for two on a hearing, which Coſt. 
7 ure double in ku 1 a 9 * . 
1 1 ai : 


Full or ext mplety 00% is at the m r N 1 
'S expended in the PR Þ _ W WW” 


__ BY: affdavit. 


© Moderate chf is conſidered. f in the cu Moderate | | 
and Ed 6 ongh uw different. | Coſt. 


"bn Chancery, as a F TOR between Fill 


# Coſts and Common Coſts, Which is more Tan 
Common Cots, | 


n dhe Exchequer, as a Wee of Com- 
mon Coſts, and is done by taking off one fourth 
ol the amount of the Common Coſts. 1 
| In the caſe of Crofton againſt Crofton i in this x White a. 
court 6th July, 1750, this cauſe coming on to cauſe is at 


be heard, it was objected by defendant's clerk hearing ere. i 
chat he had not been paid the Coſts of the for- fal days, Oft 


mer hearing, in regard the cauſe had been at is to be for” 
hearing three days, and the plaintiff would pay — 
the Coſt of one 2 * 's hearing only; but tile . 

Lord Chancellor . he thought it reaſon- | 
able, that where a mn continues at hearing | 
more than one a per off, the party 
fhould- pay Coſts for each day 8 _ N 5 
f W it 001 in Ae Feuſe.” * 


ee the court | dennis the at to 


f and ings for the 
5 5 C45 953 250) 12 153 engine oe 
ER... > | | Coſtsdecreed. | 
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wy W © man we maſter taxes them, The N 8 4 


_ 00s 


and the party proceeds by ſubpæna and attach- 
ment; for the recovery thereof. 


Ibidem. But where the court directs they ſhall be paid 

| dut of a real eſtate, or a truſt eſtate, they muſt 
follow ſuch eſtate, and not the perſon of the 
party. For more of this matter, ſee my: 1 3 
Side of the Exchequer, page 37 3, &c. 


If exceptions It is ſaid, there is an old nd wy in this court, 
may be to the 


maſter's re- 5 That no exceptions ſhall be allowed to. the 
3 port on taxing * maſter's report on taxing of Coſts”, and that 


„ the ſame rule is in the Eæchequer, and the prac- 


tice hath been accordingly in both courts, al- 
though I cannot find any ſuch rule in either of 
them: but it is alſo ſaid, that where a maſter 
allows ſuch Coſts as ought not to be allowed, or 
are not allowable according to the uſual rules or 
courſe of practice, the court upon ſpecial appli- 
cation upon notice hath indulged the party with 
liberty of excepting to that point only; or the 
court will examine into the ſame. in the firft 


inſtance, and without ſending, it again to BR: 
+ maſter, 1 


Caſes where "The dia of Colts i is a matter diſcrets- 
5 ne are or onary in the court, and its power herein always 
re not to be 
.. exerciſed according to the circumſtances of the 
. __ caſe and the litigiouſneſs of either of the parties. 
If the court cannot relieve againſt a forfeiture, 
the bill will be diſmiſſed without Coſt; fre- 
quently each party is to bear his own Coſts. 
The expenſe either party is put to by the de- 
lays, contempts, &c. of the other, is only 
remitted or purged by the payment of Coſts, 
unleſs the court order otherwiſe. ; Executors, 
guardians, and truſtees, are uſually exempt from 
260 Colts, or Colts are awarded out of the eſtates in 


their 


* 


D 1 


their . unleſs they have greatly miſhehaved ; 
themſelves ; Alſo an heir at law, where there 1s 
' probable cauſe for contending, is generally ex⸗ 
1 5 from the payment of Colts. 


"Where Coſts are awarded upon motions, the Colleawarthed # 

practice is for the ſix, clerk of the party in upon motions, 
whoſe favour they are, to ſend a note thereof the proceed. 
to the oppoſite clerk, with a notice that if? j 
they be not forthwith paid he will proceed to 
have them taxed; after which notice the courſe 
is, to wait twenty four hours at leaſt, generally 
two or three days, before a furnmons i is iſſued. 


"ee 3 wh”  Decrees 1 7 
Elections, Hearings, Motions and Notices. Sce 
y ed wah Abr. vol. 1, 1 to 242. 5 
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1 E R E be: 400 Heldays are 6§˙w 
| excluded in any of the proceedings in when © hn. _ 
this court, by Holidays are meaned ſuch Days ed in time 
as are appointed ſuch by the ſtatute, 7 Will. 3 given by the 
eff. 1 ch. 14 ſect. 1. and they are as follows, h _ | 
All Sundays in the year; the Day of the fea ſt are. eee 
of the Circumciſion of our Lord Jeſus Chriſt, . WW 
of the Epiphany; of the Converſion of St. B 
Paul; of the Purification of the Bleſſed Virgin; 


of St. Mathias the Apoſtle; of the Annuncia- e 
tion of the Bleſſed Virgin; of St. Mark the 1 "i 
Evangeliſt ; of St. Philip and Jacob the Apoſtles; sn if 
of St. Barnabas the Apoſtle; of the Aſcenſion 15 
of our Lord Jeu Chrif; ; of the Nativity of St. 
Jobn the Baptiſt; of St. Peter the Apoſtle; of 
St. James I Apoſtle; of St. Bartholemew the 
* ; of St. Mathew the Apoſtle; of St. 
" 


„ . \ ww” 2 U 
* * 
6 4” I 
. N ; 
l ; . | - 
* 
K 
; 
; 


5 geeliſt; of St, Simon and St. Jude the Apoſtles; 


„ of England which is yet in uſe, fee 2 Inf: 264 


* | * laſt of thoſe Days, or muſt elapſe after the 
D ee . laſt of thoſe days before the party can be con- 
hole . or cluded, ſo that he may have JN} 0 
Ip . * «PF to the court if needful. Y 


8 15 D AF „ ESR 
5 / Aab the 3 of Fl Lake the Evan- 


of all Saints; of St, Andrew the Apoſtle ; of - 


St. Thomas the Apoſtle; of the Nativity of our 


Lord; of St. Stephen the Martyr; of St. Jahn 
the Evan eliſt; of the holy Innocents. Mamday 
and Tueſday in Eaſter week ; Monday and TE. 


day in Whitſon week; the 23d of October 5th 


of November, you of n and agh's 5 
Fa 2 yearly. | i 
And by the fd . 10 1 „ ex- 
dept the Days aforeſaid, and ſuch other Days 
as on ſome extraordinary occaſions ſhall be ſet 

apart by order of his majeſty, or the chief go- 
vernors of this kingdom, ſhall be kept, or com- 
manded to be Kept holy; nor any 9 en: 
Joined from bodily "labour thereon. 


1 3 1 Dies non juridiei are ſuch as by the c common 
— Sei what, law happen during the fittings of term only, 


Sundays included, according to the ancient law 


. ; 
. "4" 2 


and theſe concern the e In the petty 
: bagef this come! = 


Where Days | | In all caſes where Days are given or alk 4 
neo given by by the rules of the court, a ſeal Day muſt be 


the court a 


A hart ©. Where a ſhort Day RE" is N 
tze explana- eſpecially | in injunction cauſes, if it be in term 
dun thereoh, time, it is four Days exclufive of Sundays and 


 bolydays ; if on the laſt day of term, or at the 
Ss deal Wa * * a week; 50 if 22 ; 
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: Irs 73 oa „ 285 a 7 | 
the laſt ſeal, it goes 10 Ihe ſeal before the en- Ws 
bo term; but in ths laſt caſe * . is * 


Wel week * at Walt. 1 
DECREE and DI $Mrss. 


HERE a bill is diſmiſſed for the MISTY Eletion tos ll 

_tiff*s hot making his election to proceed proceed at 
t lay or in an „within the time preſcribed aw or _— " = 
5 the general rule of the court. he is to op au, e 1 
at 34 until he pays the coſts, which the court fi 
_ at. law will upon a common motion order. So, oY 
if he makes a ſpecial election to proceed at R 
as to part, and in equity as to the other part, he 
muſt pay the coſt of the application. If he 
elects to proceed in ait; he muſt ſto 5 
he diſcontinues at law, and pays the coſt: q 
lay and the caſts of the application. 


; Wy: a plaintiff bath mo. fits in equity hy one Where two 9 
and the ſame matter, he muſt ſtop. in the lat- ſuits are nn 
ter until he diſmiſſes and pays the coſt of the equity for one 


former; and if witneſſes have been examined arb ine 
in the former cauſe, and even the depoſitionss 
publiſhed, he ſhall not be reſtrained from e x. 01.28; 
amining to any matters put in iſſue in the for. 
3 ſuit, for as to the defendant it is rather an 
ad ag c e than a loſs, as he has thereby a ænoõ-w- 
ledge of the plaintiff s evidence and proofs and = 
| On prepare accordingly, but in this cafe. it 
ſhould be, that the defendant ſhould be paid his 


full coſts in the firſt ou de abs Maden. : e 4 


3 g q 1 
y x 2 2 = 7 82 . 3 * 
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5 And the method We! obtaining the 935 bor The cans. 

this purpoſe is thus; a motion is made by de- ings. 

fendant's counſel without notice, that the twwo 

ſuits are for ane and the lame matter, and Tc 
1 the 


ek, DEOREE and DIS MISS. 


the plaintiff may make his election in which he 
will proceed ; whereupon the court orders it to 
3 be referred to a maſter, to inſpect the two 
gaaꝛuſes, and to report whether they both are for 
. one and the ſame matter, and wherein ; > and on 
the maſter's report the order is made abſolute 
or diſcharged. 


N 
4 \ * ks. 
2 a 


1 the or. An ad for making an election recites ny, 

der is to con- that the plaintiff proſecutes the deft endant at law 
ain on an e- and in equity for one and the ſame matter, fo that 
en pre” the defendant is doubly vexed, wherefore it pro- 
in equity. vides, that the plaintiff (his clerk. i in court and 
5 attorney at law having notice of the order) do 
within eight days after notice make his election 

in which court he will proceed; and if he elecls 

to proceed i in Chancery, then the proceedings at 

law are by that order to be ſtayed by in- 

junction; but if he elects to proceed at law, 

or in default of ff uch election within the eight 

days, then his bill i is 2 be diſmiſſed with coſts, 


3 Will. Rep. 90. 


| Elefion to "5 a plaintiff nies a ſpecial e . 10 _ 
"proceedatiaw ,,,7 d 1 5 as to part, and in equity as 10 


= Ae, part, with regard to what the plaintiff in equity 
l as to part. elects to proceed on at law, his bill ought to be 


diſmiſſed with coſts.  1bidem. See my Treatiſe 
of the Equity Side of the Exchequer, 8 1. 235 
to 240, for ſome ſpecial caſes © on this matter of 
Eleclions. * 


— 


A Diſmihen But note, a | Diſmiſſion upon an dleftico to 
on an election proceed here, or at law. is not peremptory or 
not concluſive. concluſive, but plaintiff, after failure at law, 

may bring g a new. bill. 2 Vern. 3 „ 


1 1 


"a . * 
(AS FEY 
92 . 

% : 


, 
— 


Denz and DIS Muss. 43 
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If a defendant be taken on the ſerjeant at A defendant \ 8 
arms for not performing a decree, and lies in taken on a 
cuſtody till after the return of the ſerjeant, . 7 
h 1 n 8 „ arms for not 
without performing the ſame, the court will performing a 
grant a ſequeſtration notwithſtanding he is in decree and ly- 
cuſtody, not only to ſequeſter his perſonal eſ- ing in cuſtody. 
tate, but alſo the iſſues and profits of his real? ? ſequel | 
eſtate until he ſhall have fully performed the "ac again 1 0 
Decree and cleared his contempt. Ca. Cha. 92, his real and © __ 
242. 1 Har. Ch. Pract. 230, 1. © © perſomalef- 
And upon a perſonal eſtate being ſequeſtered, The perſonal. 
and the decree: remaining unperformed, the eſtate may be 
court will order it to be ſold for the beſt price ſold without 
by the ſequeſtrators, and the money ariſing prejudice to 

| 8 * 3 AE the ſequeſtra- 

thereby to be paid to the party, on account of ting the rents 
what is decreed to him; and nevertheleſs the ſe- of the real eſ- 
queſtration will be continued, as to the ſequeſtra- tate. 
tors {ſequeſtering the rents and profits of the real 
| eftate,; until the party ſhall have fully perform- 

ed the Decree and cleared his contempt as 

aforeſaid. [bidem; and fee my Equity Side of 
Title Decree. nA 


It does not appear that ſequeſtrators have any How ſequeſ- | 
ſettled fees in this court, but the court, upon trators are to 
application, will reward them properly for their be paid for 
trouble. Where this matter can be ſettled be- heir trouble. 
fore they enter upon office, it may be prudent _ 

on all ſides. See this title in my Equity Side . 

the Exchequer. e . c 918 


In caſe of Diſmiſſion for want of replication, Diſmiſs for 
if ſome of the defendants have anſwered above want of a re- 
three terms, and others have not, if thoſe who Os... 
have anſwered move to diſmiſs as to themſelves, qefendants 
5 | they have anfwer- 
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into a bill 


8 Plea and an- want "be -profecutior 


5 wer no Diſ- 
miüiſſion till 


1g] 


— d neglects or declines to make 
- _ Ffendantisto 


—— 


5 e Decree/ in a reaſonable time after it has 
TY Paar woe: been end, any of the defendants in the 


less or de. cauſe may, on ſpecial application to the coun 
| _ clines to make fox that purpoſe, obtain an order that the plain. 
vy bi decree tiff ſhall (vegas and make up the decree in 
b in a reaſona- f s the court ſhall think reaſonable, d 


Be; ble time. 


3 t the defendant may be at liberty to ake 
8 3 Plaintiff. 


1 for - It is ſubmitted, i it would not be mo 

Arawing 3 the advantage and eaſe of the ſuitors, as wel 
Decrees. as for the ſecurity of purchaſers, if the method 
vc drawing up Decrees, which is propoſed in 
OR ET 7 * olume, were to 


bring, Habeas Corpus and Pri- 
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enter an appearance thereto, and he hath four 3 the - 
days after ſuch his appearance to bring in the Cal hs /- 
leeds - confeſſed in-his-anfwer;-or to ſhow cauſe bringing in of. 

hy,he ſhould not bring chem in; or default the deeds. 

_ an attachment may of- courſe be enter 

d againſt him. If he means to comteſt the e ba 
bringing them or any of them in, he is before 
the expiration of the four days to give notice to 
the plaintiff, that he enpeéte the pfaintiff will : 
acquaint him What e requires to be „ 
brought in; whereupon the plaintiff is to A 
a notice mentioning the deeds, which notice 
he may give when he pleaſes; The —_— 15 
is then to bring in the en in four days, or 3 
give notice that he will ſhow cauſe ny” 8 f 17 
ould not Oe J 
LECT ION. to proceadh| at Ko or in + equity... 2575 
or on one of two bills, where they are for 

the ſame matter. See p. 41, 42, Title Decree _ 

and Diſmiſs. See. alſo. wy formep, volume, 8 
697.70. _ 8 3 

Not fix days as in the former volume 4 

e „„ 

HE | | . „ 


5 VCE sro M. 


HE writ of E 1 lem is 
returnable on a_day_ certain; and the de- the proceed: 
endant hath eight days after ſervice thereof to Tak wit 


eee bebe wean 


* 


Exceptions 
not filed in 
time, a rule 


= berty to re- 
ki ceive them, 

and the pro- 
cCoeedings. 


Ibidem. 


to be for li- 


p - F - 
| | _ 
| 46 i 
. — | 
. + 


E V 1 D E N . E. 


8 E E Beteafter Title Hearing, ſeveral mat- 
ters which may or wif not be read as 


| Evidence thereon. 


* 


EXCEPTIONS. 


I F. on EN coming in of the al the "= 


tiff does not except in the uſual time, he 


muſt have a rule for liberty to receive the Ex- 


ceptions, which the regiſter will enter of courſe 


on a note thrown into him by the plaintiff's 
clerk, with a lawyer's name thereto ; but this 


rule need not be ſerved, as is mentioned 
through miſtake in my former volume; nor is 
the order to be taken out, wherefore two ſhil- 


lings and fix-pence is to be paid to the regiſter 


at the time of entering the rule. 


And 3 the Exceptions are ca the 


plaintiff 's clerk delivers them to the defendant's 


clerk, who makes out a copy thereof and at- 
teſts them for his client, for which he charges 
ſix-pence a ſheet, for the uſual office ' ſheets; 
but the originals are not to be filed in any of. 
fice, as they are not a record; and if the de- 
fendant doth not in four days, excluſive of ſun- 
day and holidays, after the Exceptions have 
been ſo delivered to his clerk allow the ſame, 
the plaintiff's clerk may procure a rule to be 
entered of courſe if it be in term time, or 


pending the ſeal, (in vacation time upon a peti- 


tion) by throwing in a note with a lawyer's 
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name thereto, for referring the Exceptions to a 
maſter ;. and the order thereon is not to be ſerved 
on the defendant, but is to be produced to the 
maſter, who will then at the inſtance of the 
plaintiff iſſue a ſummons, which is to be ſerved 
twenty-four hours before the hour appointed for 
the meeting; and if the defendant does not at- 
tend on the ſecond ſummons, the maſter, upon 
affidavit of the ſervice of the two 1 | 
will Port ex * 


But note, it is not neceſſary to ip the copy ads 
of the Exceptions before the maſter, as i men- 
tioned in my fene volume. 


The report is then to be filed with the regil- Ibidem. 
ter, and notice given thereof; and if the de- 
fendant does not in the uſual time take Ex- 
ceptions thereto, it ſtands confirmed of courſe, 
and the plaintiff ſhould then give notice to preſs 
for the defendant's anſwer; and if defendant is 
under any ſpecial rule as to proceſs, it thaula. be 3 
e mentioned in the notice. 25 6 


Ik th de fendant 8 gain over, he How las 1 
would, before the time for confirming the re- fendant is to 


port is expired, ſerve commiſſioners names, if proceed ed if he 


intends an- 
entitled thereto, for taking his further anſwer; ſweringe over. 


and he hath a month and a week from the time 
of the plaintiff*s returning names, before the 
plaintiff can preſs him for the further anſwer, 
and he may then obtain a fortnight's time of 
courſe; and if not then filed, the plaintiff maß 
enter his procels ; ; but if pr Bu ſhould til 
require further time, he may get it on ſufficient 
WP, to 1 0 by affidavit, but muſt mas 
tne 
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5 uch intended application to the Plaintiff. 
ants an- After the coming in of the further ler 
ſwer if appre-ſhould it be a pprehended to be ſhort to any of 
8 on, the Exceptions, if the uſual time be out, the 
+ a plaintiff may cauſe a rule of courſe to be enter- 
ed, (which need not be ſerved) for liberty to 
give notice of the further anſwer being ſhort, 
and muſt then give notice of the further anſwer 
being ſhort in ſuch and ſuch particular Excep- 
tions; which notice muſt be ſigned by plaintiff's | 
counſel and clerk ; and after the time for al- 4 
| lowing them is out, the plaintiff may procure * 
a rule to be entered of courſe, as before, to 
refer the Exceptions to the former maſter, and 
take out ſummonſes, and if counſel on both 
ſides attend and argue the exceptions, and it 
appears to the maſter that the further anſwer is 
| ſhort in omnibus, the maſter, will report it fo, 
but if it be ſhort as to ſome of the Exceptions, 4 
and full as to the reſt, he will report that it is 
ſnhort in ſuch and ſuch particular Exceptions, 
but full as to the reſt, which report muſt be fi- 
led and notice given as before; and then the 
defendant has the ſame time, after all this delay, 
to anſwer again, and the ſame proceedings muſt 
be purſued as oe to cvinyer him e * 


tions to anſwers, each Wage Gen c 
drawing E be confined to * ſingle point, and _ 1 


ce In a cauſe Aten 1 ath conchrited, the bill was 5 filed 
 rhiee years ago and upwards, and by thoſe: mianeuvres 
the * has not yet bor a an ufer hs 
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800 4 matter Collected in 8 which o0ca- 
fions obſcurity and confuſion. * - + 


11 a motion be made to refer 5 Exceptions. On mot 
 thoug h no proceedings be had before the rmaſ- refer tem 
ter, 1 5 eſtabliſhed praQtice is to pay the defen- * yh Fo fore | 
17086 forty ſhillings coſt, Sauna. 


on Exceptions to a maſter's po of a ſhort , | 
ud if any one of the Exceptions be allow- lest, 
ed, the whole four pounds are to be paid back a maſter a re- 
to "the Exceptant, for by prevailing in one it Port be allow-= 


ſhows he was right in excepting and was under rents 
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a neceſſity. of doing i it, od way realen! in are to be * : 1 


any other manner. . "0; 
ber, See T tes Bil 22 aue, ni,, 


* 1 TY no . . 3 aud e 3 e's 
not be referred for prolixity, &c. as well as anſwers, and 
eſpecially ſince the late ſtamp act; nor why if more 
than one charge ſhall be in an exception it ſhould not be 
deemed Prolix. "So where 1 interrogatories are to different 
matters in the ſame exception. | So it might alſo be a greet 
means of preventing frivolous exceptions, if the plaintiff 
who takes ſuch exceptions ſhould pay the defendant ten 
ſhillings for each exception which ſhould be over-ruled, 
and if the defendant ſhould pay the plaintiff the like ſum 
for every exception which ſhould be ax dine beſides the FR 
colts? in e coles man _ Ove 
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bo. Exhibits not 7 Exhibits. are not r time ap- 
- producedat A pointed for viewing them, the defendant 
er may anſwer without viewing them, and ſet 


_ viewing them 


| Or if defen- 


8 cant views concerning them as required by the bill, the 


not anſwer 


them. N a conſent | is for Aang ps 
8 as prov c. it is to be, t the ſeveral 
CO: See: and reſpectiye deeds following; that is to ſay, | 
\ | hibits as prov- (here mention the dates, parties names, and 
- ed, Sc. the “ general import thereof) be, and the fame are 
_ 8 — oy admitted as proved in this canſe, and 
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EXHIBITS. 


pointed for forth the matters of fact of the notice and at- 


tendance m his anſwer, But if he anfwers with- 


Or ee out uſing ſuch endeavours to view them, the 


. — too Will be fer aſide on motion without ex | 


0 ERS Yale Wk ad; 1 not — * 


plaintiff muſt except to the anſwer. ns 


concerning - 


Exhibits 


that the fame ſhall and may be read as proved 
© on the hearing thereof, = that the ſeveral 
4 ſums and CET therein and thereby 
& reſpectively mentioned, be and are thereby 
admitted to have been paid and received, as 

therein and thereby are reſpectively mention- 
Y ed, and that the — do thereby conſent 
&« and agree. that the ſaid conſent be received 


% and made an order of the e court in * ſaid 
« cauſe,” | 


See Tit 2 5 
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"Guardians and Infants 


"AN Infant cannot bring his Guardian to an An Infant | i 


"My account during his minority, a third per- cannot bring 
% 


to account. 


his Guardian 5 0 


An allowance of maintenance to a Guardian Maintenance 


for an Infant muſt be in regard to what the ** Infants, | 
Infant then had (i. 2 during the Guardianſhip) juſted. 


368. 


| Though a certain yearly Sum be allowed by Extraording- 
the Court for the maintenance of the Infant, ty 1 i 


fam for maintenance. Prec. in Chan. 39. 


evidence againſt him, becauſe the Guardian anſwer not 


for making proper parties; beſides, the Infant © 1 1 
may know nothing of the contents of the an- 
ſwer, or may be of thoſe tender years as not to 
be able to judge of them. 3 Will. Rep. 237. 


* 


_ muſt do it in fix months. But as to this queſ- fant. 
tion, as to Infants anſwering or not anſwering 
_ anew, or being bound by their anſwers; in the 
caſe of Nugent againſt Nugent and others, in 
this court, 22d Nov. 1762, Mr. Malone faid, 
(which the Court ſeemed to acquieſce in) that 
the rule, with reſpect to Infants anſwering with- 
| i fix months fir coming of age, hers 


there 


An Infant's anſwer by his Guardian is not An Infant's 


how to be ad- 
and not what falls in afterwards. 3 Will. Re dp. wo 


N 


7 


Vet an extraordinary expenſe, as for a fit ofover and a- | 
.  fickneſs, Sc. ſhall be allowed above the yearly bove the 
n 


only and not the Infant is ſworn, and it is only idence :- 


and why, _ 


pen a decree NM againſt an Infant, he may A decree 8 = | 
anſwer anew when he comes of age; but he againſt an In 


"> * Gravel at toany: 
5 | there has been a deeree againſt the Infant during 
his minority, but otherwiſe, when he comes of 

age pending the ſuit, © 


_  Ibidem, An Infant has fix months, after he comes of 
age, to ſhow cauſe againſt a decree of foreclo- - 
fure ; yet it is ſaid he cannot ravel into the ac- 
count, nor redeem, but ſhow error in the de- 
CCC 


| Thepetizion Although, by the preſent practice, petitions 
| for a Guardian for Guardianſhips are to remain a week or eight 
fy 1 a days after being preferred, before the Chancellor 

8 1 will ſign the order, yet where the petition is only 
deore the order to defend a ſuit, it is ſigned without lying any 
= is ſigned, number of days. ee e RITES 


Hos fr a f. Though the father has a natural right to the 
9 _ crack rhe Guardianſhip of his own children, and is at li- 
| o gain > 4 EE = a 3 3 
e Way te Gan, Te oe 16 
bis own chil- hot to take them going to or returning from 


dren. Court. e 

Who may not The perſon to be appointed Guardian to the 
: ons _ perſon of a minor, muſt be one to whom the 

| lan to ee ab | 4 | . | n 
E 

| Canſebrought By the general rule, 5th May 1773, where 1 

an againſt an cauſe is brought on againſt a minor by his Guar- 
5 pd his gian, the order of Guardianſhip is always to be 
On read before the anſwer is opened; but teſta- 
mentary Guardians need not any order, but 
munſt produce the teſtament or probate thereof. 


Service . In the caſe of Hewſon againſt Hervey, in this 

*  Guardianonly court, 17th Auguſt 1750, application was made 
BH Opens to ſet aſide proceſs of contempt againſt an In- 
ancient. fant, the Guardian, not the Infant, Having 2 


. 


— 


wo " Gvanpran: ad hr lkr: . ; "6M 
5 ferved uk ſubpoena to anſwer ; but the Ct - 


determined that ſervice of the Guardian alone „ 
ee # Ne a8 17 


"2 where an with is a defendant; the 105 80 of eh. 
Vice of the ſubpæna to hear judgment muſt be pena to hear 
on the Guardian, and not on the Infant ; and Judgment. 
this (as it ſeems) though the Infant be above 
fourteen, or want ever ſo little of twenty-one , 
And the ſerving of the Infant is not good, for 
nun conſtat but the Infant might be in his cradle; 
or ſhould it appear by the bill that he is near 
' twenty-one, yet being not able to defend him- 
ſelf, the ſervice muſt be on the perſon appointed _ 
by the Court to defend him. - Michaelmas 728% 
70 and Atwood, 2 Will. Kep. * „ 
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Alibouch an TINY is to anſwer by his Glue How lnfants A 
din, Fat he is to appear by a Six Clerk * are nn, 


And. note, all motions or applications to bow All motions 
Fo made to the Court, where Infants are concern- againſt them 


ed, muſt be on ! petitions only, 155 Wen. pe- 


r b N ns 
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Although an anſwer has confeſſed every veins Although 4 1 
; «a is prayed by the bill, fo that, according to anſwer con-= ' 
the general rule, the plaintiff need not be at the ess e E 
| trouble of proving it, yet if the defendant to n in e. 
be affected thereby be an Infant, the Court fendant be to | 
will compel the plaintiff to prove every thing; be affected 
but if the plaintiff ſucceeds he ſhall have coſts be the bill muſt 
for all, and not for the bill and anſwer only. Rm | 
2: 2 Che. Ca. A 37. : | 


kom the Guardianſhip of het WWE and Two teſta- 
: eſtate of an Infant is devifed to two perſons, mentary 
and one of them dies, the truſt ſhall ſurvive to er rye 


| the other, although 1 it be not Rn mas in the the truſt ſur- 
| will. vives. 


15 9 
4 
q 
73% ; 
| tempt. 
18 x 
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« * 7 


* 1 Obi and have N 
: il See Gilbert's Egu. Rep. 1 76, 119. Earl of 
Shaft and Shaftſbury, Eaft. 8 Geo. I. and 

2 Will. Rep. 102. Eyre and Counteſs of Shafts- 
| _ Pury, Hill. 1722, and the ſeveral reaſons given 
nin theſe caſes, and Eſpecially upon the conſtruc- 
tion of the ſtatute®, by which the father is em- 
powered t to appoint a Guardian to his children. | 


* Weg an Marry rrying an Infant Ward 1 the Court wich. 
n __ Ward out the direction or leave of the Court is a con- 
> 3 etgr tempt, although the parties concerned in ſuch 

leave or di- marriage had no mea that the Infant was a 
' reQion of the ward of the court. T 17 31 * Herbert: + I 


court a con- Caſe. gs 116. | 


. pu- And not only the i. who 4 marries | the 
_ " Lafane, but alſo 21 the perſons concerned therein 
and parties to the contrivance are confidered 

by the court as guilty of the contempt, who 

under this 3 T 8 8 li it ſeems to l 
will 


fs I un C. 24. 1 14 a=" 1 U. = 
L. 19. Ir. At common law the father could not appoint a 
Guardian, whether tenant in chivalry or ſeccage. Gilh. 

Egu. Ca. 176. And note, the ſtatute does not empower 

the mother to appoint a Guardian, - 


a 


ö + The right of wardſhip is aaa in the court 
of Chancery, Gilb. Rep. in Equity, 172, 173. And that the 
0 marriage of the Ward without the conſent of the Guar- 
Aus is held a raviſhment of the Ward he cites'2 Inf. 440, 
And it is faid to be aggrayated in this reſpect, that after 
| ſuch raviſhment by marriage the Ward cannot be reſtored 
to ſuch condition as he was in before, it being rendered 
impoſſible by the wrong of the raviſher. At common law, 
before the ſtatute 32 Hen. VIII. ch. 46. by which the 
Court of Wards and Liveries was erected, the Lord Chan- 
celir was the ſole judge of Veardthips 4 bye. with this dif 
| 5 . 
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- * PEE 3 * Sd 
. Fo D 
4 A 


RD a NW - SOS, Es 
. = puniſh the offender to the extent of its 
power (which it is faid js diſcretionary) and this 


therein relating to the eſtate or fortune of the 


_ Gooda! 
Hugbes againſt Science and others, 20 March 
Koep. in Cb. 407. Ses allo the Caſe of Graben, 2 


with the Chancellor; but where Waradſbips were not lucra- 


ive to the crown, but only for the benefit of the Ward, 8 


dere the Chancellor alone had the diſpoſition and manage- 


_ gnera Feuderum being extinQ, the court of Wards abo- 


5 2 of Mangan and Dillon, 2 Mad. Ca. in Law and Equity, 139. 


— Juriſdittion of Wardſhip returns to the court of Chancery ; ; 
and to put another in his ſtead ; per Lords Commiſſioners, 


of the court (a8 the term 18) is confirued into a contenpt. 
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Although the Infant be not under the care of a 
Guardian aſſigned by the Court, if either he or 
_ the be in any ſort before the court on a bill 
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Infant, it being a notice: to all perſons of the 
Infant's 3 5 a ward of the court, Hannes a. 
gainſt Yaugh, 2 Will. Rep. 118. and 3 _— 
Rep. 117. See alſo caſes in Equ, temp. Lord - 

Talbot, 59. Eyre and Counteſs of Shaftſbury, 

Hillary 1722, 2 Will. 110, 119. Mich. 1729. 
againſt Harris, 2 Will. Rep, 561. Vin. 

Abr. tit. gw and Hard (D. c. p. 203.0 . 
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1740. Moor and Moore, April 6, 1741. Barnard, 5 : 


1 minor in a w an, in 1 1548. 1 a minor 
. | afterwards - 


| 5 3 "that mes os were Yd og to al: crown, * 5 | 
the Lord Treaſurer acted who had a concurrent juriſdiction 


ment of the Ward ; therefore as the law now ſtands, the | 


liſred, and all the old tenures turned into free and common 
© ſorcage, all Wardſhips which are beneficial for the Ward 
. muſt return to this court, ag to their original fountain. Per = 
- Weft Chancellor in Ireland. Eaſt 11 Ges. I. in the caſe 


Since the ſtatute which took away the court of Wards the 


and it appears by the regiſter 21. b. 198. that a writ may 
iſſue out of this court to remove the Guardian of an Infant 


Hi. 1722, in the caſe Eyre and Counteſs of Shaft fibury. ge 
2 Fill. Rep. 119. Hence it is, that marrying thus a Ward 
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Fay The pa . But in 5 5 aforeſaid ſe of Hu ""M 0 
who — Fei ence, the Court refuſed to attach che cler 


the ceremon 


7 
do martiage” nah who married the Infant to Science, as it 


. puniſhable did not appear that he was at all a party to the 


unleſs he be a CoNtrivance, ſo had not incurred the cenſure of 
party to the the court ; whereas, had he been' privy. thereto, 


3 5 COmteiunce. - the licenſe woud not Rae protected him. 


there is an 


8 How to pro- if there be only an e chat the 2 
ceed where fant will be married unegualhy, either by the 
2 ben Guardian, or by his neglect, a court of Equity 


marriage of mit him to the cuſtody of a proper perſon or 


bob the = will interpoſe and fend for the Infant, and com- 


5 ap Infant. relation, in order to prevent fuch danger ; per 


Lord Commiſfioners in the cafe of Eyre and 
- Counteſs of Shaf:ſbury, Hill. 1722. And their 
Leden, ſaid it was ſo done by Lord Chancellor 


Harcourt in the caſe of the Infant Lad Cath, 


_ "Anneſy, and per Lord Macclesfield in Mr. Fer- 
vun s caſe, 2 Will, Rep. kb I OY 


Sg where 9 So, where ; an Infant heir was et en, 


Infant is of and was about to contract matrimony, though 


a tender there appeared no inequality of fortune or fa- 
= WY" Winx. mily, yet upon application the court of Chancery. 


alliſted the teſtatnentary Guardian to prevent 


= the marriage as improper by reaſon of the age, 


| _ Micb.1134.. Lord Raymoud's' caſe, - Vide. caſes 
temp. Lord T albot, 58. So that in all theſe caſes 
itt is plain that the marriage, being without con- 
ſent of the Guardian, is what principally conſti- 
teutes the offence, and the > equality of degree, Sc. 
can at moſt tend but to extenuate. Per Lords 
Commiſſioners in the caſe of Eyre (Juſtice) and 
„5 9 of Shaft fury, F Hin. N wo 
£ "RP 


"fx i 
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Wo 


SUDAN and INFANT. 


* 


Rep. 14. 8: c. cited per Lord Talbot in Lord 
 Raymond's caſe, Mich. 1734. Vide Caſes in Eq. 


Temp. Talbot, 58. S. c. alſo cited per Cur. 20 


Mar. 1 740, in the caſe of Hughes againſt Sci- 


ez al. and the marriage being by contri- 


Fance of the Infant's mother, pending a ſuit in 
Chancery, the Court committed the parties to 


the contrivance, and ordered a ſequeſtration a- 


gainſt the Lady Shaftſbury, Vin. Abr. Pit. 
Guardien and Ward, p. 205, in a note w 


Caſe 5. 5 
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In the aforeſaid caſes of Graham, a minor, and Daw- 


ſan, a minor, the Chancellor proceeded upon the princi- 


ple of that contempt which is a real reſiſtance to, or dif- 

| obedience of the orders of the court in taking off the in- 
fant who is either ſpecially. its ward, or otherwiſe re- 
garded as ſuch by the police of the realm, which confti- _ 

| tutes the King, the father, guardian, and conſervator of 
all Infants, and as ſuch by his Chancellor is to prevent 
theſe miſchiefs and puniſh the offenders. But if this pow- 
er of the Chancery extends not to any but to orphan infants, 

nor even to them, but as they happen to be the ach! 

_ , awards of the court, and that they only are conſidered as 
ſuch, who have applied for either Guardians or mainte- 
nance (as has been alleged) and that the court could not 

did a father, unleſs his child was ſuch a ward; thè num - 
bers to be protected would be but very few, and it might 

then ſeem only a inode of proceeding for puniſhing tranſ- 

greſſors, againſt the dignity of the court, within the doc. 
tirine of conſtructive contempts, which leads me to mention 

that in ſome of theſe caſes, both in England and here, 
perſons who have been ſuſpected as being aſſiſtants in he 


offence, have been put to anſwer affidavits of charges 


* againſt them, founded only upon the hearſay and belief of 


others; which, how far it may be conſiſtent with the real 


ſpirit of the conftitution, as impriſonment may be the 

conſequence, befides the expenſe and diſcredit, let thoſe 
more knowing judge. Undoubtedly, as Infants, without 
„„ | M a father, 
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=—_ Sean and Infant, . 
Or where If the Guardian be only teſtamentary and the 
there is an | 


apprehenſion ©. ASQ? & N 
_ of the clan- ſort under the care of the court, by a ſuit de- 


deſtine mar- pending or a bill filed, either for t e appoint- 


riage of an ment of a maintenance or otherwiſe on his be- 


"Infant and half, and that the Guardian is 7 
the Guardian f ET | Han apprehenſive of 


is but tefta. the minor's being clandeſtinely married, or taken 


| mentary, away, it will be proper to file a bill for ſome 
N purpoſe reſpecting the Infant; and it is ſaid, 


that in ſuch caſe an order has been obtained that 


no perſon ſhall marry the Infant without the di- 


rection or leave of the Court. 2 Will. Rep. 11 q 
to 123, Didem, 561, 2. 3d Ait. 306. 


| And how if It is alſo faid, that if the teſtamentary Guar- 


the teſtamen- jan; be in any colluſion to the prejudice of the 


tary Guardian 


Sun þ Infant, ſuch bill and application may be in 
backbeat in the name of a next friend, and an information 
ght in the name of 


| the contri- may be ordered to be brou 
vance. the Attorney-General againſt ſuch a knaviſh 
5 Guardian. Mich. 1729. Goodal and Harris. 


2 Will. Rep. 561. Sec alſo the aforeſaid caſe | 


of Hughes and Science. OE 


a lb, nee in auch wore anger of being made = pre 


of, than thoſe who have their natural parents to protect 


them, ſo they in proportion, claim whatever protection 
this court, conſiſtent with the conſtitution, can give them. 


'*: Guardians appointed by will according to the before- 


mentioned ſtatute are only truſtees, and have no more 


power than Guardians in ſaccage; and as the court could 


interpoſe where there was a Guardian in ſoccage, ſo might 
it alſo in caſe of a Guardian by the ſtatute per Lord Chan- 
cellor Macclegeld. And in an anſwer to an objection, that 


the court ſhould not interpoſe before the Guardian had 
miſbehaweu, his Lordſhip obſerved, that preventing juſtice 


Was to be preferred to punißbing juice, and that if an7 
F N "i Wrong 


Infant be not a ward of the court, nor in any | 
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As to a Guardian's being in loco parentis, the If the father 
$olicitor-general took. a difference between 2 na- id MARE 
tural parent and a Guardian; for that if the à fortune in- 9 
latter was for marrying a Ward under his qua- dependent of 
lity, it was moſt uſual for this court to inter- che father, 
| poſey byt not {o n caſe of 4 father's endet dei, 

youring to marry his Infant child to one beneath ynger-marry 

him, But per Macchsfeld C. this court would the Infant, tbe 
and did interpoſe even in the caſe of a father; court will in- 
as where the child had an eſtate and the father berpoſe. 
who was inſolvent and of an ill character would 
take the profits, there the court has appointed 
| a receiver, Trin. 1921, in the caſe of Duke of 

Beaufort and Berty, 1 Will, Rep, os. And 

Lord Chancellor faid the ſame was done in the 


1 


caſe of Killen and Killen, +, "AN 


: So that from all theſe caſes it ſeems to be ice pow 
clearly agreed, that the King, as Pater Patriæ, is er of the 


univerſal Guardian of all Infants, as he is of Idiots court ofChan= 


and Lyunaticks who cannot take care of them- £7 0: OO" 
. F 1 - - ſons under 

ſelves; and as this care cannot be exerciſed natural dil. 

otherwiſe than by appointing them proper cu- abilities. 
rators or committees, it ſeems alſo agreed, that 

the King may (as he has done) delegate the au- 

thority to the Chancellor; therefore at this day 

the court of Chancery is the only proper court 

which hath juriſdiction in appointing and re- 


wrong ſteps had been taken which might induce the leaſt 
ſuſpicion of prejudice to the Infant, tho*-not to deſerve 
puniſhment, yet the court would interpoſe and order the 
contrary, and that this was grounded upon the general 
power and juriſdiction which the court has over all truſts, 
and that a Guardianſhip was mot plainly a truſt. Trin. 
1721, the Duke of Beaufert and Berty, 1 Vill. Rep. 704, 
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: moving Guardians, and in- preventing them and 
others from abuſing the perſons and eſtates of 
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| Goanprian and mranr. | 


ſuch Infants, Cc. 2 Ia. 14. 4. 60. 126. Be. 


5 b verley' 8 caſe, and 1 in Staundf. Pre. 37. 


m. 
. with this authority, hence in every day's practice 


Kd as the court of Chancery i is now 1 


we find that court determining, as to the right 


of Guardianſhip, who is the next of kin and 
who the moſt proper Guardian; as alſo orders 


are made in that court on bill or petition, and 


motion, for the proviſion of Infants; likewiſe 


Guardians are removed, or compelled to give 


ſecurity; and they and others puniſhed for abuſes 
committed on Infants; fo alſo effectual care is 
taken to prevent any abuſes intended them in 
their perſons or eſtates, all ſuch wrongs and in- 
juries being (as is before ſaid) deemed a con- 
tempt of that court, that hath by an eſtabliſhed 

Jiuriſdiction the protection of all N OO 


__ diſabilities. 2 wy. 1 7 


| HABEAS | 


T . * 5 
| HABEAS CORPUS. 


HI 5 writ may. be ang: Siber upon Habeas Cor-. 
motion or petition, upon affidavit of the pus how ob- 
defendant s being in cuſtody or in ſome priſon. tained. 


11 is generally uſed to bring up a priſoner to And for RY 
| ſhow cauſe why he does not appear to or anſwer Purpoſe. 
a bill filed againſt him in this court, and in or- 

der to a party's appearing or anſwering and 

clearing his contempts, ſo that he may be diſ- 

charged, or ſuch order made touching the mat- 

ter, as the court ſhall ſee cauſe, 3 


It is directed to the ſherif, keeper of the To whom al- | 


priſon, or other officer in whoſe cuſtody, then rected, and 
party is, to bring into this court the body of ler. *. RE 
the perſon i in cuſtody at the return of the writ, * 
and is ſerved by delivering the writ itſelf under . 
ſea] to ſuch ſheriff, keeper, (9 . keeping 2 copy . 
thereof, and marking thereon the time of the 


ſevice, 


11 ace be not peid to the wiit, or PTR If not 1 5 


reaſonable excuſe returned, on affidavit of the the proceed- 
delivery of the writ the court may grant an es 
attachment for the contempt ; but generally an 


Corpus are firſt iſſued before the application. Ties. 


And a en, in a county gal, being in ks Cor- 
contempt for not performing a decree of this pus to bring 


court, may be brought up by this writ, and in à county 
turned over to the Marſhalſea of the Four Courts, gaol for not 


whence he is not to be Ty may he obeys obeying a de: iy, | 


the decree. of IR nad 


30 


_ — 


Alias, Pluries 
alias, pluries, and alias pluries writs of Habeas ee 


up a priſoner 
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b this ala rey wil andy e Abe 
8 alſo ie, 6.5 _ againſt him to ſequeſter his perſonal + 


eſtate — 4 the rents and profits of his real 
eſtate, until he ſhall have fully performed the 
deere, cleared his EE and vo "woe a] 
the court to diſtharge it. : 


A biker in A priſiides in execution {brought ub to ; this 


— po re- court by this writ ſhall be remanded to the pri 


| the prifon he ſon ftom whence he came. 


came from. 


But an Habeas But wheye 2 W is in 1 ION; uf 


0 
Corpus cum * 


e motion an Habeas Corpus cum Cauſis will be 
u may, 


1 che granted, directed to the ſheriff; and the pri- 


caſe afore- ſoner being brought u by ſuch writ the court 
Fo 


aid, and will turn him over to t 
| thereon he where he is to remain, charged with ſuch exe- 
ſhall be com- 


mitted to the cution, and ſuch other matters as he was before 


ur Courts Marſhalfea, 


Me charged with in the priſon whence he was 
TL. |: until he be not only fully diſcharged 
thereof, but alſo until he fally percbem the or- 


derer or decree of this court. TE: 125 is com- 
922 mitted as aforeſaid. 


| Geer, | 


Infanits'to an- writ iſſues to kunt in ee to N 8 e. 
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tween the ſeal and the firſt day of term, which e, "royal I 
was accordingly done, and was agreeably to j* 9 40-5gh 15 
Lord Boyle's rules, 65 and 68, but the paper 
kept open for two or three days. This prac- 
tice was followed for ſome time, but it not pro- 

dueing the deſired effect, cauſes are now ſet 

down the day after the firſt day of term and fo 

kept open for two or three = as had been 
practiſed before. Any cauſe ſet down after- 
ner e "Dy palition. + Mr rg + We 


The Subpœna to hear ideen to PORE 8 to 
cauſe againſt a conditional decree may be re- hear judgment 


na to hear judgment is, except the firſt and laſt 5 inft = con- 


Sec vol. 1. p. 8 wumable. 


After it is ouu to the court how the cauſe ; 
is brought on, either by reading the order to 
appear gratis, or the affidavit of the ſervice of 
_the * to hear judgment. x 6 


bill; the junior counſel for the defendant opens 
Bis anſwer; the ſenior counſel for the plaintiff 
ſtates the cafe; ſome one of his counſel calls the 
proofs; the defendant s ſenior counſel ſtates % 
Cale 1 


might meet and ſet down the cauſes be- method of ſet. 
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turnable any day in term, as any other Subpæ- to ſhow cauſe | 4 


ditionaldecree 
days, which are not . but motion n days _ 35 be i / 


The * or courſe of proccing on | Mears The order 5 
ings is thus. 1 „ proceedings „ 
upon 2 5 


The; junior counſel for the paint opens 5 Ibi dem. 15 
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98 8 Hranine - | 
' caſe; ſome one of his counſel calls the proofs , * 

the defendant's. counſel ſpeak to the caſe ; the 
___ Plaintiff's counſel reply to the whole, 


| Hearings on On Hearings on report and exceptions, the 

report and ex- ꝗecree and report are firſt read; then the ex: 

eptions. ceptions; after they are diſpoſed of, the bill 
and anſwer are opened and the merits determin- 


- 


ed in the manner before mentioned. 


Zaubpeœna to After the parties have once applied to hear 

bear judgment judgment, no Subpæna is neceſſary, nor on 

e not ne. conſents to appear gratis; and all future Hear- 

eus): ings are conſidered as continuations of the firſt 
mm OT 

To be ſerved A Subpena to heat judgment againſt an in- 

on the gar fant muſt be ſerved on the guardian, not on 


2 dhe infant. the infant; and the order of guardianſhip is to 


be ſhown before the anſwer of the minor is 
. opened. 1 Will. Rep. 643. 0 5 


. 


ute. Each party may uſe the copies of his own 


| Pies of plead- pleadings, but muſt ſhow atteſted copies of all 
* ings when to the adverſe party's pleadings and of all the de- 


be uſed and : 
when not. politions. x4 


Depoſitions in No depoſitions in another cauſe can be read 
another cauſe. without an order for that purpoſe; nor until the 
dil! and anſwer in that cauſe are produced, 


Bill towhich A bill to which no anſwer was put in can- | 
no anſwer is not be read in evidence againſt any perſon, 
MK... JJ RT © | 
Deed referred. A deed referred to by an anſwer or depoſi - 
to by anſwer tions, and not counter- ſigned by the party, nor 


d or depoſitions- marked by the officer fo as to identify it to be 
= the deed intended, cannot be read in evidence. 


3 Fines, recoveries, records, and proceedings Records, tha. 3 
in other cauſes, cannot be read on the Hearing or proceedings — 08 
without ſpecial order, which muſt be ſerved in other, | 


four days before the Hearing, and they muſt be 
proved to be true and atteſted copies by a per- 
ſon named in the order. 


Nor can affidavits, or interlocutory orders, ,@4..: 

| . 3 oF © * Affidavits, 
or proceedings in the {ame cauſe, be read at the terlocutory 
Hearing without an order for that purpoſe orders, and 
pleadings in other cauſes in the fame court, 3 5 
may be read on the atteſtation of the officer, 
without other proof that they are true copies. 


* 


under a will, the original will muſt 


to produce it on the Hearing, at the expenſe 
poſite it with the regiſter of this court. : | 


the eccleſiaſtical court, or a certificate of ſuch ©: 
will and. probate under ſeal, is evidence of the 
tenor of the will, and who has adminiſtration, ' 


the will was approved by the court, and there ficient. 

can be no evidence of that approbation but:the _. 

ſeal of the court, without which approbation it 
o EE RN. 


EE, The 


9 x N 4 
5 . 
—w — 
. 
— 


—— 


po 
WY = 


cauſes, &c. 


* 
r 
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8 2 


TER 5 ; 


ſeryed and read as aforeſaid ; but theſe, as alſo proceedings in "I 


In queſtions relative to a r derived will relating 
Ba y ETC | be proved to a freehold _ 
and produced on the Hearing. And if it beeſtate, how to 
depolited in any eccleſiaſtical court in the coun- be produced 
try, the court will order the officer of that court on the Hear. 
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But if the queſtion relates to a perſonal eſ- How if to a 
tate only, the probate of the will under ſeal of perſonal eſ- 
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An atteſted copy of a will is not ſufficient An atteſted ; 
evidence, becauſe it does not appear by it that copy not ſuf= | 
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When a deed | The dN of a deed. by: a fubſeribing 

| "x 8 me; dine may be proved viva voce on the Hear- 
. gy ing; but the perfection of a deed by ſimilitude 
8 + © of hands, and the death of the ſubſcribing wit- 
nmnaeſs, cannot be proved viva voce, but muſt be 


proved on 8 


/ 
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. may 8 a witneſs attend i in town to be examined 
be examined viva voce on the Hearing, and the day appoint- 
viva voce, by ed for Hearing is come, or paſt, yet the cauſe 


calling on the | 
hone remains unheard, the court, after notice to the 


opening the adverſe party, will on any cauſe day call on the 
pleadings. cauſe and examine the witneſs without opening 
a 92 8 the 3 
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on and ſtruck the paper for want of the party's attendance, it 
out for non- is not in the general, to be called on again ot 

nes. 
„ 8 in the paper that term. 
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5 When the an- The 1 of one t cannot be read | 
wer of one or made uſe of againſt another, unleſs it be re- 
defendant 
nl ferred to; for one defendant may favour the 
- againſt ano- plaintiff, or the plaintiff may make a friend a 
ther. co: defendant, and the other defendant might 
5 have no opportunity of croſs examining to i. 


2 Will Rep. 300. 'F ditto, 311. | 


Not a Feme | The anſwer at: A 7 covert. cannot be read 


in | evidence againſt her huſband. 
gainſt her 


huſband. —_— 
= 188 i a 1 is PR ELF Pa at "hat . 
A witneſs TY | 


5 time is diſintereſted, but afterwards becomes 
tion becoming intereſted and plaintiff i in the cauſe, his depoſi- 
| Intereſted and tions may be read at the Hearing, 2 Vern. 699. 
plaintif.. 1 1 Kep. 289. 


Witneſs 


7 s & hy 5 2 AT, 48 "er 
f A ws 3 4 4 ? 3s i % , N þ N F 2 
< * n 2 1 8 N . 4 
TY 4 3 I wed : 4 5 = 
* . } " *** p * ? : L - 
. es "Uh , % 3 7 5 
KW * 7 * * ; 0 12 E * l N 5 f | 
: 5 * : i : : 9 F 


Witneſſes examined and replication aftetwards Witneſſes en 
withdrawn to except to the anſwer, and after- amined repli- 
Yards replication to the new anſwer; and fut- 33 4 1 

ther witneſſes examined, plaintiff cannot make cept to ane _ 

" uſe of any of the depoſitions at the hearing ta- and further 
ken before the firſt replication was withdrawn, witneſſes exaz . 8 
without an order for the purpoſe, or he muſt mines 


examine anew. Preced. in Chan. 386. 


Alfter the plaintiff hath filed his replication, The preſent 
the defendant may forthwith rejoin gratis, (that Proceedings = 
2 withes "+ $8 for obtaining 
is to ſay without waiting to be ſerved with a, a. Ss M8 
SIM 3 Pong publication 
Subpæna to rejoin) but by the old rule of the and bringing 

court, he could not give the rule for publication on the cause 

until one term after iſſue had been ſo joined; to Hearig. 
but by four ſeveral rules of the 17th Feb. 1929, 

Ith July, 1752, iſt June, 5 1754, and 1211. Il | 
May, 1758, which ſee pages 156, 157 and 161 © 8 

of the former volume, where iſſue is joined in 

any iſſuable term, or within fifteen days after 

any iſſuable term, the defendant's clerk (as well! 

as the plaintiff's) may give up a rule to the re- 

giſter, which is to be ſerved on the oppoſite fix- 8 

clerk in ſix days after, that all parties do ex- “ö # 

amine their witneſſes, either by commiſſion or | 
before an examinator, before the firſt ſeal of 
the enſuing term, and that publication ſhall | 
then paſs unleſs cauſe on that day; and if nd - # 
cCauſe be ſhown on the ſaid ſeal day, then either ot 
party may on that day enter with the regiſter _ 
the rule for publication, which is to be ſerved 
on the oppoſite clerk, and in a week after pub- 
 lication ſhall paſs, unleſs either party ſhall deſire 

to reſpite the ſame for a week (which they may _ 

do of courſe and no further) when publication 

ſhall abſolutely paſs unleſs reſpited further by 

| ſpecial order of the court; and the defendant 


j 


1 


by 68 CP Paget £ H SS * 1 N 0. 


= court may m— or We lere to amend. 


_ = Hearing on a In the aſe of Diggin againſt Gay ü in this 
= ſequeſtration court, 23d July, 1750, on a Hearing on a ſe- 


be ; * * 
may 3 on the cauſe in that term, or in n any 
ſubſequent term by ſervice of Subpæna to hear 


judgment, as the Lorne en or 8 en oy 
wave" done. 1 | þ 


5 = SOR When niries's are e wanting, at Hearing, the 
ing at, 3 court may either diſmifs the bill without poche 


ing, what the 


— 


Truſtee not If a truſtee defendant b ood out does 
| Heeres at of contempt to a 'fequieſtration and does not ap- 
ea 


nag, or 


| Eb be. pear at Hearing, an abſolute decree ſhall' be 


found after made as if he had appeared at Hearing. 80 
proceſs to a Whete the truſtee cannot be found. See Iſt 


5 — Geo. II. ch. 17. 5 Geo. II. ch. 4, &c. and ſee 


565 e ce 1 d Ll the Ong 


. I | Lord Chancclör declares PE a e le, 


Conditional that where a cauſe comes on to be heard and 
| decree before ſome of the defendants do appear and others do 
we defaulter not, but ſuffer a conditional decree, before they 


is let in. are let in to make a defence they muſt not | 
85 only pay all the plaintiff's coſt out of pocket 
$ verified by affidavit, but alſo the other ad 


ants coſts who. appeared at the Hearing. 


for want of an queſtration * for want of an anſwer to an amend- 


anſwer to an 


| F Fw” u, © ed bill, the court decreed: to take ſuch parts of 
= * p 'the amended pill as were not anſwered in the 


_ anſwers to the original bill as confeſſed ; and 
this ſeerns to be now the eſtabliſtied method of 
brains 


. 1 the che oke Klage A itt euere and 
5 * others, in the — 7 rinty term 1753, 


ſe veraj 


as confeſſed, for an inſufficient, anſwer is as no and no further | Wis 


| E: > 099 
| Teveral proceſs of contempt having iſſued againſt and bill taken 
the Naa Sſewart for want of - an anſwer 1 N 
he at len . put in an anſwer, but not paying an 
the coſt of the proceſs they were carried on to a gainſt a defen= 
ſequeſtration, and the cauſe ſet down to bs dant who had Ml 
3 thereon. Several motions were made to anſwered but 
bet aſide the decree and to let the defendant aeg Mui“ 
rged the 
have the benefit of his anſwer, which at length proceſs, ſet 
was ordered upon moſt ſolemn debate, on the aſide and -* WM 

' defendant's paying the coſt out of pocket; but defendant let Us 

note, the decree was not enrolled nor did NY en TL 9 


8 t of coſt 
| fatality appear. And note 'alſo, that upon the out of pocket, - 


debate it was urged by the counſel for the de- 
fendants, that it was an abſurdity in the firſt + — 
inſtance to take a bill as confeſſed for want of 1 
an anſwer, when an anſwer appeared to be on ' 17 
2 record 1 in the court, which une uncontradicted. 
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But where an 1 is reported inſufficient, 3 
"Of not where 

and the defendant neglects putting in a further an anſwef has 

anſwer, ſo that procels to a ſequeſtration iſſues been reported _ 

2 againſt him, 1 In this caſe the bill ſhall be taken inſufficient * 


| {we ut in. _— 
anſwer, and it is the party” S on obſtinacy tw.” P Wo | 


ſtand out and refuſe making that diſcovery to 
which the plaintiff is entitled. See 2 Cha. Ca. 
Abr. 179, a caſe in point. 


| The briefs: for counſel on a Hips ma { 
_ y T1 Tie watt = 
ok a fkilful agent be ſhortened greatly to what of drawing. = 
the all 1 1 ſa half at leaſt, briefs for- | 
they generally are; I may ſay one half at riefsfor , WM 
by which great expenſes would be ſaved, and his ORR: _— 
client's caſe thereby made clearer far for the ä 
counſel; for which ſee my Treatiſe of the Equi- 1 
1 5 Side of the Exchequer, title Hearings 7 a. 


See Titles Decree, Guardians and Infants, aa 2 
Frey 7 Cont mk EIT, 
| Ta | HOMINE _ - 2 


N 


 HOMINE 'REPLEGIANDO. 


\HIS writ is xr uk; it Yes * 
one who clandeſtinely takes, or conveys. 
| away, or keeps in his cuſtody another perſon 
6-5 ainſt his wil or conſent. It is obtained on 
l Affidavit of the matter, and petition or motion 
do the Lord Chancellor. And it is ſometimes 
brought where infants have been taken out of 
the cuſtody of their guardians, &c. and this 


court, it is ſaid, may as herein N Wer 
witten wWrit. | 


cls what caſey, 


A wife cannot A wife cannot, Either by herſelf,” or Prochein 
es — amy, bring this writ againſt her huſband ; for he 
ds by law a right to the cuſtody of her, and 
be may if he thinks fit confine her, but he 
muſt not impriſon her; if he does, it will be 
good cauſe for her to apply to the ſpiritual 
cCourt for a divorce propier /@vitian. But the 
nature and proceedings in a writ de Homine 

Reypleg iando are ſuch as cannot be maintained by 

_ 2 wife againſt her huſband. Atwood v. Atwood, 
Eilb. 149. vide Fitzgibb. Rep. 106, where ſeveral 
perſons were appointed guardians of a young 

- waman, and one of them got her (being nine 

| years of age) married; the court granted this 
Vrit againſt the guardian and the huſband; but 
zds to the young woman, the court made an 

; _ order for the guardian and huſband to ones 
he er in. court on a certain n day. * 


IDIOTS, 
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| Ely, 29th F-bruary, 1768, it was determined au order, & 
by the Lords of Great Britain, that no appeal lies eucbingldiots 


. 11 , or Lunaticks, 
to their houſe againſt any proceedings touching where to bei 
Idiots or Lunaticks; but it is ſaid, that appeal! A 
may be in this caſe to the king in council; for 
note, the juriſdiction is not in the Lord Chan- 
cellor, as Chancellor, but by a royal fign ma- 


And in the ſame caſe, 14th July, 1174, No equity in- MW 
after a commiſſion had iſſued to inquire if the capacity di. 
late Lord Eh, under whom the preſent Lord his „e fem je-. 
uncle, the defendant in this cauſe, derived, was ftermedi.t 
an Idiot or not, and a return thereon (upon a ſtate between 
moſt ſolemn inquiry by a moſt reſpectable Idiocy and not 8 
jury) that he was not an Idiot, yet the plaintiff idiocy. * 
notwithſtanding this, and that the late lord 
had levied fines and ſuffered recoveries of the 

_ eſtates in queſtion, filed a bill in this court, as 

heir at law thereto ex Parte materna, to ſet aſide a 
ſettlement made by the late lord upon his uncle 

in prejudice of! the plaintiff, charging that the 

late earl was. totally incapable of executing _ 
any deed to defeat the right of the plaintiff E 
being either an Idiot, or in the next degree of 
weakneſs to it; but it was determined on a 
moſt ſolemn hearing that the finding was con- 
cluſive; that there was no ſuch thing as an 
equitable incapacity diſtinct from legal; nor any 
intermediate ſtate, in the conſideration of our 
laws, between Idiocy and not Idiocy, and thas to 

18 Gel. admit 


N the caſe of Hume and Rechfort againſt Lord Appeal againſt 
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admit of any rules or rule, for meaſuring the 
capacities or underſtandings of men for the 
management of their affairs, might be of the 
moſt fatal conſequence to ſociety ; nor ſhould a 
court of equity admit of any ſuch inquiry, 
| unleſs where fraud and impoſition were manifeſt, 
which the court was of opinion was not the 
preſent caſe; and e md the bill was Gb 
25 miſſed, but without coſts. 


See my . volume, as ally Harti 8 
chan. pract. vol. 1ſt and 2d, for ſeveral ſpecial 


caſes and proceedings relating to > 1diots 28 
Tunaticks. 
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Injunction to ſtop Proceedings at 


55 


| 1 N ordinary caſes the defendant hath ſix or Some obſerus- 
eight days according to the return of the; 
| Subpg@na to appear and anſwer, excluſive of pearing and 


Sundays and holidays, but in Injunction cauſes anfwering in 


times for ap= 


Sundays and holidays are not excluded, but the Injunaion 1 | 


ſix or eight days are running days. Now, would Cauſes. 
it not be more proper to fix a leſſer time in each 
caſe excluſive of Sundays and holidays? for in- 
ſtance, . in an Injunction cauſe in this court 
(the particular time and parties not recolle&ted) - 
the laſt day for anſwering being Sunday, the 

_ anſwer was tendered to the regiſter at his houſe 
on Monday morning before the uſual office 
hours, the Injunction iſſued, but the court upon 
application ſet it aſide, and it was thought pro- 
perly, for by the ſtatutes 7 Will. 3. ſeſſ. i. c. 
14, all proceedings in the courts are ſuſpended 
on the l in truth, theſe Injunctions 
have been too much favoured in courts of _ 
equity, but by the rule of the 12th of July, 
1765, the abuſe of them has been greatly pre- 
vented. There is one caſe yet which on the 
other hand, ſeems to be ſomewhat too ſtrict, _ 
which is, if after a plaintiff is entitled to an 
attachment, and before it is entered, the anſwer 5 
comes in, yet the Injunction ſhall go. 


1 k 


Where a bill is for an Injunction, and the Anſwer re- 


defendant puts in his anſwer in due time, and ported ſhort, | 
unction on 


2 1 | 1 e 5 . Tn "oy þl 
it is reported ſhort, the plaintiff may immedi- fills 0 


ately upon filing the report, and before the pors 
V me 


* 


435 3 a 192 Gs | Injunerion. to sror F | 
1 time for excepting thereto is expired, upon a 
5 - 5 wy I motion of courſe obtain an 1 cprage ED 


A defendant | If « defendant at ies an seen i is 
referring to prayed refers to the anſwer of another defend- 
Fee ce: ant, the Injunction muſt continue till that de- 
ta fendant anſwers ; ſo that if he and the plaintiff 
Junction to have ſuch an underſtanding, that the one will 
Continue till not anſwer and the other will not preſs, the 
ES e may continue very long. 

5 | Cauſe ing” In an Inj unction 3 where / i it abates by 
| plaintiff to re. the death of either plaintiff or defendant, a 
vive orInjunc- motion muſt be made to revive within a ſtated 

: ſaved. © diſ- time, or elſe the Injunction to be diſſolved, 

2 vel. ca. in han. 24. 


Where plain- Where the e at K is . to ſtop 


0 AIR ſes judgment, it is ne not inten- 
tei final judg- 1 judgment. 
ment. 4 / 


FI 


1 By the general rule, 20th Wanne 172 Py an 
diſſolved by a Injunction i is diſſolved by the replication, which 


— — 
FF 


| replication. is the whole of the rule; but then it is to be 
Anderſtood, that this is where the Injunction is 
1 until anſwer only, as a replication acknowledges 
= © an anſwer, but not where it is upon equity con- 
 feſſed, or on the hearing but by ſpecial order. 
„„ vol. I. page 128 in the notes, the rule 


| ſhould have been as text with the above ants, 
"2 and pang as a rule. 2 


widem. And even in common caſes Hhave- mult "= 

- ..___ ruke to diſſolve abſolutely after the replication, 
but it is a motion of courſe ; becauſe the order 
for the Injunction is till anſwer or further order 


In 


994 . 
N 
1 
= 
2 
* | 
44 | 
vs ; 
*+ 
RA 
Ty 
oy 
+ 
74 
K 
9 4 
[21 
ih F 
114 
2 
i 
9 
oY 
5 
4 
fy 
ky * 
Vi "2 
rad 
1 
8 
{| 
. 
fi * 
12 
a 4 
3 
i 
571 N 
q 
Kay 
4 = 
0 
\ 
1 


— 


Prcessbines at Lav. . 75 : 
* | Injundion 8 . PS eee The proceed- i 
apprehends the exceptions -are frivolous, the 2 _—_— 
court, upon motion of his counſel of courſe, o 
will oblige the plaintiff to procure a report in dant appre- 
a ſhort day, or that the Injunction be diflolved ; bends the ex- 
and if the plaintiff does not within the time pro- pt%¹jtðu re 
cure a report, upon a certificate from the re- Tous 
giſter that the report is not filed, the defendant's 
clerk may of courſe iſſue a ſuperſedeas to os: 
Injunction. And note, where it is mentioned a 


| 
ſhort day in general, (which is ſeldom the caſe,) Aeg = 
if it be in term time, it is four days excluſive ef! 


of Sundays and holidays; if on the laſt day of caſes. _ 
term, or at the firſt ſeal after term, in either 
caſe the time is a week; and if at the laſt ſeal, 

the time to procure the report is to the firft ſeal 
before the enſuing term, byt in this laft caſe * 
* is to be ſerved a week before at . 
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In the caſe of Eser 8 Auneſte in F lefee n 
court, 30th June, 1750, a motion was made pee 2 
to ſet aſide an Injunction which was obtained e de 1 
againſt the leſſee in ejectment for want of his ſwer to a bil! 
anſwer; the court declared where the leſſee or for an Injunce- 
plaintiff at Law is a real perſon, he muſt file ion. 
an anſwer, and give the rules to diſſolve in the 
uſual way; and as the leſſee in this caſe was a 
real perſon, the court would not let aſide the 155 
en . 

oj junctions relative to matters ak may by When Injune- —_— 
tu 800 out of this court muſt be under ſeal, tions are * 
which is done by exemplifying the order in ſpe- e 1 
cial caſes; but if they relate only to matters . 
be done or committed in the court, they wed” 
| not t be under ſeal. 


| Bromplified "thee: exemplified ances. is in the nature of 
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Janctions. 


be againſt an 


„ the Injunction is to be ſpecial as to the money 


nerally govern 
in granting 
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orders conſi- 
a an Injunction; and like proceedings are to be 


had in caſe of diſobedience of e as in Fw 
caſe of In ner i 


How the In- Where an Piunetion is "Hiker FRE VO an 
junẽtion is to execution ready to be executed upon depoſiting 
the money, as in my former volume, page 130, 


f executed. NN only. 


Tube prisci- The following are the 8 vieh gene- 

ples which ge- rally govern m granting In motions: to Tp 

proceedings at Law. 

_ theſe Injunc- 

tions and in Where the Ja of als der i 
what caſes. ned, the court will not continue the 


__- Iyun@ion unleſs the plaintiff makes 2 en. 
ETON dant ſafe at all events. 


. 


. the plaintiff ' caſe it appears he ins no 


defence at law, he ought: to give Judgment at 
law, ſubject to the decree. 3 


| Ibidem. It he has defence at Law, as 1 as in equity, 


againſt the demand, the defendant ſhould be at 


_  hherty to go to wal, and * after , or 
8 judgment. „ 


= ' Ibidem. 3 If the defendant hath 5 at 11 . 


the bill filed, the plaintiff ought to bring in the 
money, unleſs the equity reſults from tranſacti- 


ons after ſuch 1 3 at lan or 1 ep 
recovery was by fraud. 


PT 


"3 the caſe Fr Rebinſon _ Robinſon i in m 
this court, 25th of March, 1172, the defend- 

ant having got into his poſſeſſion ſeveral of the _ 
aſſets of a defendant to which the plaintiff _ 
claimed ſome right, and ſeeking adminiſtration _ _ 
in a Dioceſan court, the plaintiff filed a bill for 

an Injunction to reſtrain the defendant from 
to obtain the adminiſtration ; and having cauſed he; 
the defendant to be ſerved with a Subpæna to 
anfwer, (who however neither appeared noc 
anſwered). on affidavit thereof he applied to the © | 
court by his counſel for an Injunction accord- 


of the aſſets, nor any thing more than ss at 22 
do not ſtop 

the ſervice of the Subpæna, the court would not proceedings 

make any rule; but it was mentioned by Mr. in the ſpiritul 


Malone, and agreed to by the court, that where court without 


ing of aſſets, cutting down trees, or deſtroying 
improvements, the court immediately upon 
filing the bill will grant an Injunction to reſtrain 
cc. although the defendant had not appeared, 
nor any proceſs of contenapt againſt him. N 


not extend to the 1 court e pe 
order. = i 


F 


which ſee my former volume, page 130. No non-payment... 


the common | 


| 5 ä any * | Pracenble entry or ings at law. 
. 1 


| Paootapines at Lv. e . al 


waſting the aſſets, and from further proceedings 0 8 4 


ing to the prayer of the bill; but the affidavit W 5 bh 
not mentioning any thing 'of the waſting ſtop proceed= 


4＋— 
£ = 5 = => — == — == —— — TD — 5 — 
— AER ET CIENREEC CLARIFIES. 
* — = er; e 8 . es —— — 


ever there was a ſufficient affidavit of the waſt- ſpecial ene, 1 5 1 


USt note, Injunctions to ſay ſuits at has! do biden, „ 


1 Lord C Chancellor Boyte's ls: 50 1 Wa Diſtreſs for 5 "I 1 


Injunction ſhall be granted without expreſs g 5 
words therein to hinder the defendant's pro- Injunction to 
6c. ceeding at Law to evict the plaintiff, or ſtop proceed. 


Ez 
— 


7 + Ingonerion to ory. 
e Gnple diſtreſs for that end”. But as to diſ- 
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ttteſſes for non-payment of rent, it was held in 
tho caſe of Matcher agamft Barnet in this court, 
24th of Auguſt, 1792, that it is now a ſettled 
point that ſuch a diſtreſs is within the common 
Injunction to ſtop proceedings at law, fo that 


. diſtreſs muſt be conſidered as a proceed- 


ing at Law; yet ſome have doubted it and ſaid 
it was formerly otherwife, ſuch is the ſtrange 
uncertainty in the practice of courts: 


Tue inconve- The practice in this court of not, giving a 
-  mience in In- certificate of no cauſe ſhown,, purſuant to the 


— not Order or ſecond rule to diſſolve the Injunction 


giving a cer- when the four days given | by | ſuch order to 


. rificate of no ſnow cauſe expire, and refuſing to give ſuch 
Auuſe ſhown certificate until peremptories are diſcharged, 


— is attended with much injury to fair creditors, 


ſecond rule to giving plaintiffs in Injunction cauſes opportunity 


diſſolve when to haraſs their creditors, and to continue In- 
me time for junctions, firſt, until peremptories are diſcharg- 
. 3 2 ed, (which from the very conſiderable buſineſs 

until peremp- Of the court is frequently a long period of 
tories are di- time), and thence by ſerving a notice to continue 
| Charged, &c, the Injunction on equity confeſſed (which de- 


_ lays the plaintiff without any cauſe, ſhown 
until a ſecond diſcharging of peremptories) or by 
taking exceptions, too often calculated in ſuch 
caaſes for delay only: wherefore, it is appre- 
hbhbended, it would be of great advantage to the 
ſuitor, if, when the four days given for ſhowing 

cauſe by the ſaid ſecond rule ſhall expire, a 
certificate of no cauſe be immediately given, 


4 „ > unleſs exceptions ſhall be filed within the ſaid 


four days, or notice ſerved of a motion to con- 
tinue the Injunction on equity confeſſed, and 
ſuch motion to be brought on the next motion 


wig 


vt x : 


- * F n : . * > * 1 


"Procrantios- at Low,” 


3 Ader ee hours following the * 
vice of the 9 e to > be Kela 
of courſe *, EDS, wo ELF 


90 The rule of the 26th. 2 "TY 1 by. 
winch no Injunction ſhall iſſue for want of an 
appearance or anſwer, unleſs there ſhall be an 


The time for” 


filing the affi- . 


davits on In- 


_ affidavit verifying the material allegations of junction bills, 


the bill, has been productive of great advan- 
tage by preventing many unneceſſary bills for 


Injunctions; but it is thought it might yet be 


a d deal improved, by appointing a time for 


filing the affidavit, either at the ſame time with 5 
the bill, or ſome reaſonable time before the In- 


had better de 
aſcertained, 


- Junction 18 ordered ; as it has been urged by 25 ; 7 


| 8 By the practice * the court of 8 in England, + 


- (as it is ſaid) the defendant on filing his anſwer moves a 
rule to diſſolve the Injunction, unleſs cauſe in eight days _ 
after ſervice of plaintiff's clerk with the order upon ſuch _ 


rule ; and accordingly, unleſs exceptions ſhalljbe filled, or bf 's 


the Injunction continued on ſpecial motion within eight ſuc- _ 
ceeding days, or on the motion day following, a certificate 
is on the day after the next motion day following ſaid eight 
days given to the defendant, of no cauſe, upon which the 
defendant can immediately have a ſuperſedeas to the In © 
junction. And in the court of Exchequer in Ireland upon 


filing an anſwer, an order is immediately taken out of 
courſe (whether upon a motion day, or day for hearing) to 
diſſolve the Injunction, unleſs cauſe in four days after 
| ſerving the order, and accordingly, unleſs exceptions 'be 
filed, or notice ſerved to continue the Injunction upon 


equity confeſſed within four days after ſervice of the 


order to diſſolve 2%, the defendant immediately after 


the ſaid four days are elapſed, is entitled to a certificate 
of no cauſe, and thereupon immediately obtains an ab- 


1 ſolute order for dinolving the Fe, . 


— 


ſome 


7 n "i ? * — A = 


re 
* I” PAS — * * | = 


| hall bear In-reſt; if not, from twelve months after the death 
% LOO ON the teſtator. 


Simple con- 


4 ; dene. tereſt 1 Will. Rep. 228. 


I; Money bor- / Money bereue in Englavd, by 8 "il I 
 _ TowedinEng- reſiding; there, at lawful Intereſt on -mortgages 


land on mort- f Lands in Ireland, muſt e 3 


gag Ire- 
. fand. e n 2 Intereſt. 


. Acharg on. A 8 on an eſtate is conſidera « as part of 
Aleed or by x the eſtate. ; and if the. eſtate .produces rent to 


muell, the diffe- the owner, the Money charged thereon muſt 
rence as to bear Intereſt from the time it is payable; and 
the com- if made by will, from the death of the teſtator. 


mencement of 
the Intereſt. 


9 85 When a 8 


3 8 W ws 


PO Ame, ae it e to f it at the very 
time the Injunction iſſues; but was this to 
be the caſe, there would be no time for exa. 
mining the "ſufficiency of the affidavit, which 

might render * inen the "good in- 

. tention of the rule. 


5 files Aﬀfearoir, Anſwer, Plea ond De 
ON TT. Bill Amended, Sr, - | 


7 % | | 5, hes 


INTEREST MONEY 


"HE N a truſt is raiſed. to pay | Aoi 


tract debts, ſimple contract . ſhall FRAY: In. 


a legacy wel Pei out a a pa . : 
n but no time appointed, carries Intereſt from the 
perſonal eſtate death of the teſtator, if the fund carries Inte- 


ä 167 Monz v. . 


. equity cannot carry Intereſt higher When Intereſt 


than. the penalty -of a bond; yet when 1 g ſhall exceed 
tacked to another ſecurity, as 9 ras oY a mu RY 
mortgage from the obligor to the obligee to * 
ſecure others ſums of Money, equity will not 
ſuffer the mortgagor to redeem unleſs he will ; 

y the Intereſt which is over and above the 
penalty of the bond; and certainly it is agreea- 
ble both to equity and conſcience that. the 
Intereſt ſhould be paid, when the obligor hath 


ſo long neglected payment, 
benefit thereof. 2 Al 25 Di N 105 ; © Oy 


See Title Account. 
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ries reports: 


Interrogato- On the wikis being leading. and re- 
5 leading. | 
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to be entered 
with the re- 
; gilter. 


© Though a Though a party does not join in the commiſ- 


not join in 
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wehe Examination 


of WIrXkssze, Derosrrions and 
PUBLICATION, | 


HERE. the defendant kai obtained an 
e- order for a commiſſion ex parte for the 
parte for the  EXamination of witneſſes, a notice muſt be ſerved 
examination that the maſter will be attended to appoint com- 


ol witneſſes. e and the gs is to be en in 


E notice 


ported fo, they ſhall be expunged, and the De- 
_ poſitions taken thereon es: and the 2 
has a 1 8 to taxed coſt. 


A matter not . note, any matter not ſet fon in the 

ſet out in the pleadings, though proved in the cauſe, cannot 
5 logs that be made uſe of, as the adverſe party had no 
be made uſe Opportunity to traverſe or avoid it, or examine 


* of. . 0 it. 


Matters al- nan all matters alleged, if not admitted, muſ 


leged to be be W 


erte Croſs B N are not to be entered 
gatories on a With the regiſter where the Examination is by 
 commillion to commiſſion z nor is it neceſſary to enter them 


examine not even where the Examination is in town before 
an examiner, although e frequently done. 


party does ſion for the Examination of Witneſſes, he muſt 


have fourteen days previous notice in writing of 
the commiſ- 


bien vet be the time and Place of ſpeeding the comrmithon, 


muſt kave no- 1 becauſe 
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Drrosrrions and Pustication. 983 
becauſe he has a right to croſs examine the plain- tice of the 
tiff's witneſſes, although he ſhould not Hooks ſpeeding it. 
to examine for himſelf, which he may do if he 
thinks fit. Another reaſon is, he may approve of 
the commiſfioners given in by the plaintiff, and 
therefore need not be at the trouble of joining 
therein, but leave them to ſtand, as plaintiff 
muſt iſſue the commiſſion to the perſons given 


* 


But a plaintiff ſhall not at the inſtance of the A plaintifff MW 
defendant be ordered to be examined as a wit- ſhall not „ 
neſs; for if he is not a neceſſary plaintiff en 
PT! WE © OE 
nut it is ſaid, that if a Witneſs be appointed „itneſs ap- 
an executor and revives, he may be examined; pointed an 
Or his Depoſition taken before he Was EXecutor executor, 
„ |" Oo nn tt 5 


A defendant, againſt whom the plaintiff can- One defend- 
not give evidence, may be a Witneſs for another ant a witneſs 


| Wherea Witneſs is examined who at the time A witneſs dif- 
is diſintereſted, but afterwards becomes inte- nee 3 5 
reſted and plaintiff in the cauſe, his Depoſitions pecomes 2 85 

may be read at the hearing. 2 Yern. 699. L reſted anda 
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Witneſſes examined and replication after- Aſter exami- 
. wards withdrawn to except to the anſwer, and nation mw 1 
_ afterwards replication to the new anſwer, and g „ 
further Witneſſes examined, plaintiff cannot eept io hs 

make uſe of any of the Depoſitions at the hear- anfwer and 
ing taken before the firſt replication was with- replication to 
drawn without an order for the purpoſe, or he ape gy FE 
muſt examine anew. Preced. in Ch. 38D. © 5,6 gepoſtic 

5 2 05 2 TE OED ons ſhall by 
F V The read. 
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Cation, when 


5 miſſion to ex- 


"oh * 3 


ö . krrrn. * of n 5 


| None but Cubs. The, eum Wi et e any Witneſs viva 


5 ng oY voce, to the proof of any deed or writing, but 
ebe ſuch as are ſubſcribing Witneſſes thereto; the 


amined viva reaſon is, that proving by ſimilitude of hands 


voce. leads into long examination, both direct and 


croſs, and therefore ought to be upon interroga- 
tories. See the caſe of u 8 and Mead | in 545 


court 1732 | 


When defend- | wen iſſue is TRY in the 1 the defen- 
aut's clek dant's clerk may give the rules for publication 


1 N 1 (if he thinks fit) immediately, and is not bound 


to wait until the plaintiff does; nor to wait one 
term Aer iſſue Joined. See Vol. 1. p. 102. 1 56 


1 keg 


The fallowiew 1 is in ther notes in Vl. i. 
p 156. but ſhould have been in the text, and 
it is by miſtake Mis inſtead of 17 54. FT 


lication. 


. 


The general T hat for the AGEs all Wy LE Gn "AY 
rule for publi- Ii cation ſhall be ſerved on the oppoſite Six Clerk 
in ſix days after ves are 1257 Ap: to the Ne 


to de weved- 
it WS to- be envgred, 


- . If upon the. execution n.of a mos to ex- 


of the parties amine, one of the parties die before or at the 


on the execu- time of examining a Witneſs, and the commiſ- 


dom ola com ſioners have no notice of the death, the court 


amine. will not a the depoſitions. | 95 
A 88 has been 8 after 3 
amended after tion where the miſtake or error has appeared 
1 er. fully to the ſatisfaction of the court, for it would 
be unjuſt to pin a Witneſs to a miſtake, and 
as to the amending alter publication the miſtake 
could | 


7 * 
0 and PunLicaTion. 1 8 


Coe not be known before. But the depoſition | 


ag amended muſt be e over again. A il. 
VV 


A Ade Cab a corporation cannot be exa- A member of 


mined as a Witneſs for the corporation, if he be e 
not disfranchiſed under the common ſeal. road 


tion. 


If a Witneſs be Sinne in chief after he Witneſs exa= 
has been examined de bene eſſe, it muſt. be 10 fee in chief 


the ſame } interrogatories, FE „„ 


ed de bene . 5 


wy plaiutiff cannot be N 1 bene it: or A plaintiff 


otherwiſe, for if he is not a neceſſary plaintiff cannot = 
the defendant ſhould demur to the bill. e 


* 1:9" 
r the court ſhall LA Withelles to be cxa- Examination” 


mined de bene eſſe immediately upon filing the 4 dee J be-. 
fore defendant 12 


bill and before the defendant is in court, the; 


is in court he 
commiſſioners names to examine muſt be ſerved; 


is to be per- 


on the defendant himſelf, % - Bonne een _—_ 


| Where the matter to be examined to lies only When a wit- 
in the knowledge of a Witneſs and is of im- neſs, tho? not 


portance, though he be not old and infirm; Ne 209 infirm, 


the corpora- 1 
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ſhall be examined de bene efſe ; eſpecially if de- mines em _ 
fendant be in contempt for not anſwering, anda... [i 
prevents the joining of iſſue; for which laſt reaſon , [„ 
only it is faid that ſuch a Witneſs may be exa- „ 


mined. 8 81 8 "Th Abr. Ch. Us, vl. i, 


11 , 
„ 
. 


But the bees Nall never be podle But the 3 


jeſs" it appears by affidavit that the Witnels: fitions thereon | 
in what ag TY 


died before there could be an examination in 0 
chief, M Cullen againſt Thompſon in this court, pabliſhed. 
12 Ju, 17503 or unleſs the N of the de- 
5 lendant 
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fondue after the examination ds bene efje hath 
prevented an examination in chief by the plain- 
tiff, fo that a Witneſs hath either died or loſt 
his memory; but if any delay hath been on the 


_ fide of the plaintiff, or even if the 2 5 n 


I y been on both ſides, it hath been refuſed. 


Kefoſcd even So it lads been refuſed even where it bath 
where a wit 


b ee been ſworn that the Witnefs who has been 


be would examined in chief hath declared, that he would 
ew contra- {wear contrary to that for which he was pro- 


y to his firſt duced on his examination de bene efſe ; and yet 


depoſitions it appeared on the publication of the depoſitions 


| in yt that he had not; and it is 7 that 


eee. 


| he ole to have a copy of che Depoſition be- 
fore het is examined in chief, to the intent he 
may have due cautionary means allowed him to 
pPrevent his contradicting himſelf, 1 Will Ke. 
567. Abr. Ch. CG. vol. ii. 418, 5 


i A RY dies : A Witneſs examined dies before he Gone 1 
before he Depoſition, i it cannot be read, for until then, the 


bees bis de- examination is not complete, and of courſe not 
8888 | 


evidence. Abr. Cb. Ca. vol. ii. 217. 


Commiſion Wo No commiſſion to examine Witneſſes can be 


5 Song erm executed in term-time, unleſs, by, hays of the 
„ 7 


court or by conſent. 


The ——_ Upon the examination of Witneſſes . 
ings on the 


5 before an e 5 
ian: n examiner in town or before com- 


ES witneſs . miſſioners in the country, the agent or ſolicitor 
8 ſends them to be examined one by one, and to 


fave time, trouble and expenſe, he may ſend up 
a note to what particular interrogatory the Wit- 
ew can depoſe, But either party may croſs 


examine 


15 13 | 5 


Divos17T10ns and-PvnIcaTiOn, =” 87 


xamine each other's Witneſſes on their whole 

ſet of interrogatories, or any of them, as they 
may think proper. The folicitors and commil- The * 

745 are allowed one guinea a day, and the ances to the 

clerks half a guinea a day, during the commil- Commiſſion- 

ty and all e n N ood iilerkik 


l notice 1 given "A at the day 8 Codmiftoa 


the commiſſion is opened, but nothing done nor opened or not 


opened, when 
any adjournment made, the commiſſion is de- it hall be fail 


termined ; but the other {ide may agree to ad- to be deter? 


Journ, or takeneii Iced but if the commiſſion mined or not. = 


be not opened, and he 1 © has the carriage of 
It gives new notice and then executes it, this is 
a füffeient execution, Unleis ths other fide in 


- hi "Is : 
kf I 3 


the mean time obtains : and ſetyes alt order to Es 


tay the proceedings until the 5 and expenfes 
i the, former 0 _0 of 5 n 
and Witneſſes are pa y defdillt of 
him Who has the carriage 1 he 2 no- 
thing done, hee ſhall'pay the charges the ot er 
fide is put to, either for court fees, com! = 
ſioners and Witneſſes attendances, Fc. to be 
aſcertained by the oath of the party, or of the 
perſon who diſburſed the money for him, and 
ſhall renew the commiſſion at his own oft; 
and in this caſe, the court has ſometimes given 
| the other ſide the carriage of i We. 


ND See ee title Hearing. 

I this order ſhould not be obtained, doth it not ſeem 

reaſonable that the party making this default ſhoald pay 

ſuch coſts, &c. if applied for, upon notice and affidayit 
of the facts, before the n are admitted to Be 

read. 
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All applica--- | 


II. applicktions Fand ee Orders, 
tions relative \, ſuch as ſtriking the jury, not going to 


to leading or- trial, not appearing or ENS. and ſuch like, 
ders muſt be muſt be1 in e 


in . 


Who are to J caſe of peers of the 118 a 7" 

be ſerved. ager peers of Great Britain or of Scotland, 

— and privy counſellors, before a Subpane be ſery- 
ed, a petition muſt be preferred to the chancel- 
or to grant his Letter Miftive, which letter and 
a copy of the petition are firſt to be ſerved, and 
ES an affdavit of Fry thereof a Subpana 
iſſues. 8 
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\H E Maſters are miniſterial officers, 4 The relief a 
the parties are not concluded by any act party Han e. 

̃ of "wy if therefore their acts or orders are = 
diſapproved by either party, on any matter before the 
_ which will not come properly before the court maſter, which. 
by an exception to a report, the Maſter, at the e 1.41 1h 
requeſt of the party, is to certify the matter, ef come 


3 
before the 8 
and the point inſiſted on, and his opinion to the court by e 4 
'M 
| 
| 


court; and that certificate being filed the party ception. 
may apply to the court for ſuch directions as 
3 e ee 
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5 By the general N of 4s court, ie 2 The WERE; 
ties are obliged to attend the Maſter on each practice as to 
ſummons but one hour, and at the Maſter's a _ 
chamber. V „„ Ane before i 
3 | wy 05, WERE the maſter. 1 
3 And the ſummons i is 10 be ſerved twenty-four - 
= be before the time of attending. 5 


The attendances to be only during t the time +, 
g the court continues to tits ne One 2 „„ AEM 1 


E Bat not aug the time the © court is s aftually 5 
ke, 4 
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MORTGAGES 


\INCE the. publication of my 3 vo- 

lume, an 0 has paſſed 11th and 12th of 
1 preſent Majeſty, 8 an act for ren. 
dering ſecurities by Mort ages more effectual,“ 
whereby! it is enacted, ** that in all caſes where 
one year and an half s intereſt ſhall be due, a 2 
court of equity, upon application in manner 
hereafter mentioned, ſhall appoint a receiver to 
receive ſuch part of the rents of the mortgaged 
premiſſes as ſhall be ſufficient to pay ſuch arrear 
of intereſt, and alſo the accruing intereſt of the 
ſaid mortgage-money from time to time, one 
half year when the other ſhall become due, un- 
til the whole of ſuch intereſt due on the 1 
mortgage ſhall be diſcharged, and no longer, 
together with ſuch fees or ſalary as ſhall be ap- 
pointed by the ſaid court for ſuch receiver, as 
alſo the neceſſary coſts out of pocket of Tuch 


application, and that out of the ſums fo receiv- 


ed ſuch intereſt, falarys. and. coſts OA be or- 
dered to be paid. | 


And ſuch order ſhall be a upon benen 
and affidavit after reaſonable time given to ſhow 
_ cauſe, and whether any bill has or has not been 
. relative to he ſaid Mortgage. 1 


The receiver in this caſe is to be abate; 


| how to be oP as it was before the act, by referring it toa 


| pointed: | 


maſter to appoint him, who grnerally appoints 


the perſon named by the plaintiff, if there be 
not any reaſonable objection, and eſpecially as 
he enters into ſecurity by recognizance in the 


1 . 
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uſual manner, in a ſum to be aſcertained by 
the maſter, according to the circumſtances of 


MOTIONS and NOTICES. 


25th January, 1772. 


RULE. 


Notice is diſcharged by order of the court, for e ee 


default of the party giving ſuch notice in mov- ed, new no- 


ing and proſecuting the ſame, and any new tice given to 
Notice ſhall to the ſame purpoſe be afterwards the fame pur- 


given by the ſame party, ſuch new Notice fo noon a 
given ſhall not ſuſpend or ſtay any proceedings ther GE 
which might be proſecuted 8 on in caſe ings. _ 
ſuch new Notice had not been given, and the 

regiſter to give certificates notwithſtanding ſuch — 
r 175 


Notices ſhould be conciſe and point out clear- Direction for 
ly what is deſired, and what evidence is to be NS ACh No- 


laid before the court. - 


The words *© ſuch order as the court ſhall Ibidem, and 


think fit,” are not notice ſufficient of what is tte <onfruc- 


deſired. And though it be moſt proper to in- 
ſert the words or for ſuch other order as the 
court ſhall think fit, yet the court will not 

make any order varying from what is ſpecified 


in the notice, or foreign thereto. 


The words © affidavit filed,” in a notice, Ibidem. 
implies Sa that term at moſt. ie nn 


The 


| rc Chancellor has pleaſed to declare Notice given 
that for the future, in all caſes where a and diſchars- 


ing proſecut- 


- > tions thereof. 
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Moriows and Noriers. ö 


be Würde A ad according” 


are not . Notice of any interlocutory 
order, nor of an affidavit formerly filed in the 
cauſe, nor of any certificate, if ſuch are to be 
read they are to be — with their dates 1 in 
ee, 


And whatever the court grounds their order 


| upon muſt be of record in the court. 


If the Motion is to be grounded on an an 


davit, it ought to be filed before the Notice is 
ſerved; and there muft be one intermediate 
day between the Notice, and filing the affidavit, 


and the coming on of the motion; if there be 


not it cannot be moved. And if the Notice be 

| ſerved before the affidavit is filed, or the filing 
the affidavit be poſtponed until 'fo late in the 
evening that a copy of it cannot be had, ſo 
hat the oppoſite party hath not time to anſwer 
it, the court on mentioning the matter will not 
hear the motion on that day, but 1 it muſt ſtand 
os over till the next motion day. ; 


Monkees of Motions muſt be given for motion 


days only. 


Ik the ak” Ley Aten to is! an affida- 


vit, order, or certificate, for defence againſt 
the Motion, Notice of ſuch muſt be given the 


day before the motion, that is the intermediate 


day between the ee Notice and the Mo- I 
tion. N 


If the 3 be not fled the day before the i 
Motion, he is not entitled to read it on the Mo- 
tion; 1 but the « court will in ſuch caſe wo the 


ry 


orion, 11 Noricts.. N N | 93 = 


party moving his choice either to conſent to let. „ 
the affidavits be read, or the motion to ſtand 1 „„ 
over till the next Motion day. Le 


N 


I after the Sal notice of a Motion giv*Ibidem. 
en, the party thinks needful to give Notice of 
further affidavits or other evidence, both No- 
tices are to be taken as one; and he cannot 
move until the Motion day enſuing ſuch inter- 
vening day after the laſt Notice. 


nf pleadings 1 in other courts are to be uſed on Plea * Ps at 


a on, atteſted copies thereof are to be pro- other cauſes 


duced for the purpoſe, and an affidavit of the to be uſed on 
comparing and atteſting them and that they are motion. 
ND copies 8 to be filed with the uſher. | 


But if 887 be numerous, to ſave the expenſe Ibidem. 7 
of affidavits they may be proved viva voce as on 
hearings ; but expreſs Notice thereof, as alſo of  — 
the names of the perſon who is to prove them, 
muſt be given to the oppolite party. 


— 


11 a perſon neceſſary to make an udavit * 2 8 A+ 
at any diſtance in the country, time is always ceſſary to 
given, ſo long as the poſt can go and return, wean an cout 
with as much intermediate time as the party Sat in the 
country, the 
would have had if in Dublin, or ſuch other time time allowed, 
as the court may think reaſonable. n 


. 1 * 


ſhould regularly file his affidavit before the No- filed in time if It 


tice is given, and ſerve the Notice as early in wy would, 
the. day as he can; or if late, ſhould ſerve a 


copy of the affidavit (hoop not TO with 
the Notice. . 


mol ion. 
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Aſfidavit filed - n an. . comes in ſo lite that counſs! 


late a day cannot be prepared with the brief, the unt 
5 ſeldom refuſe a day. 


Matter wel: The rule with kan to affidavits ly. upon” 
| 0 er = Motions 1s this; that whatever is verified by 
ED ned knowledge or belief on one fide, and not tra- 


on the other, verſed or denied by the her, is taken for 
5 taken as true. true. DEL 


: y, no And in the general, there is to be no Dreply- 
replying to be ing by affidavit, for the mover's affidavit ſhould 
by afidavit. contain the whole facts and circumſtances he re- 
lies on for his relief; and the defender ſhould 

confine himſelf to anſwer the facts alleged, or 

avoid them; and if the mover ſhould file any 

anſwer to the defender's affidavit it ſhall not be 

8 Unteſs the de- read; but if the defender ſhould introduce any 


fender intro- new matter into his affidavit, the court will 
duces ne- 


| : = matter in his either not regard it, ar give the n 8 * 


Notice to be 


: n. * to anſwer i it. 


or moves on So, if the nder mowes on the ha affi- 
* avit 1 7 
Fo 225 . davit he defends by, the firſt mover may! a an- 


[wer 1 in his defence. 


It 4uguft 1749. 
A day prayed, The clerks agree, that where a cles” prays a 


| day, he mult give Notice that he will ſhow cauſe, 
ef bringing on 


i ls Motion. before he can bring on the Motion. 


| Coſt on Mo- On Motions the general rule i is, that if a par- 


tions the ge- ty prevails purſuant to his Notice he ſhall have 


. eral rule. 


5 the taxed coſts; but this is not always adhered 
0, the court will exerciſe its diſcretionary pow- 


Cl 


Fd j * . 88 - | i 


Ne EXEAT Ad. . 


25 er therein as may ſeem fit; and ſo the court 
declared in the cafe of Sharman Rr * 
Wood, 3iſt July, 1780. 


Ser Title Affidavit, Order, 


Nt EXEAT REGNUM. 


A Ne Racer * lies * a d dat It lies Pies 4 
[hs 


againſt a co-defendant in an account, as defendant a WW 
in this caſe They 8 are bath actors. 1 mu Ul, Rep. gainſt another i 


CY in an . 70 


ORDER Ss. 


AV E R * — nig is in * na- An * 

ture of an injunction, and like proceed - ed order in 
ings. are to be had in caſe of diſobedience of in inn of 
ö _— as in the caſe of imjunctions. n „„ 


6 ers SUED from their nature are to 1 What Orin 

\ ſerved on the party, and againft which he may may be moved 

| ſhow cauſe, may in the general be moved for for without 
without notice, as alſo ſuch as are founded on notice, CE 
* general rules of the court. 


: But Orders, whereby che party iS excluded c or r And what not 
: ed cannot be moved without Notice of | 
| the application. : 
Whatever the court 8 their order upon, And Nah: 8 ab 
mal be of Tote in 00! 81 | 9 2 GOO a 
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I 2 _ pauperis hath ſold or contracted for the benefit 


|. cauſe to be of the ſuit or any part thereof while the ſame 
= diſmiſſed. depends, ſuch cauſe ſhall be from thenceforth 


cCoſts as other 


"az 
44; 


1 „ x 


Orders, i inter- And . are i bene or r abſo- 


locutory, or 


Es and lute and final; an Interlocutory Order 1 IS an in- 


1 final. termediate direction of the court, in ſome ſtage 


of the cauſe between its commencement and 
end; an Abſolute or Final Order is ſuch, as 
when once given. nothin 8 more remains to be 
done. FT 8 „ 


See Titles Do and Motions and Notices. 


© Pauper giving I T is faid, that if the party admitted to ſue 
or contracting | in Forma -pauperis ſhall give or make any 
to give fee, 


ee Bt contract or agreement with his counſel or at- 


© counſel or at- torney to give them any fee or reward for 

 rorney, to be their ſervice, he ſhall from thenceforth be diſ- 
„ ee paupered, and not be afterwards admitted again 
in that ſuit to proſecute in Forma pauperis. It 


is ſo in the 1 0 of E lane, as . 80 
Ord. 94. | 


If he ſells r Allo, ts if It ſhall b 4 bs appear to ay 


contraQs for court, that any perſon proſecuting in Forma 


cd torally diſmiſſed the court. This alſo is ſo in 
85 3 of ä appear KY by or 4 


It he ſucceeds, 4. U t bill 3 in Aw auieperis/ 24 to Wich 4 


emitled to a defendant put in a plea and demurrer which 

were both over- ruled, and it was inſiſted upon 

* he ſhould not have coſts being at none: 
but 


; fuitors are. 


A 
5 ; I £ . wy | 
. f ie” 4 * ar”, > . - g * 7 4 : - 85 14770 - 
\ f | A 7 * | * F | ö N - 
Pant or Tur ich 1 wy: 


but Lord Somers (after long debate "IT inqui- 

ry of all the ancient counſel and clerks, — thi 
| aged that he ſhould have coſts) ordered him 
his coſts like other ſuitors; for though he is at 
no coſts, or but ſmall coſts, yet the counſel and 
clerks do not give their labour to the * 
but to the Pauper. Abr. Mak hv wrt OE... 
Black. Tn vol. I, ” 19 55 


"PEERS of the REALM. 


'LTHOUGH Peers of the 3 


alſo widows and dowagers of Ne In what caſes 
Peers of the land, may anſwer. upon proteſta- 1 N 

tion of honour only ; pet as to all i interrogato- taken, and 
ties, affidavits, and their examination as wit- when they are 
neſſes, * muſt Auer — oath. 2 : Salk. ee e, 
53. * 5 e ES 


— 
— 2 6 wy — — — — — 
5 * — oy - 2 . — . — by - 
5 — a — 2 2 + 2 — — 5 aw. — 1 — —_—_ - — = 
> —— — N — - —— — = — 2 — 2 — bn - 2 — — 8 et — 2 Io. . — 1 Fm = 
— 2 . r S — . T " — — > 2 > = — — 7 — — — 
P — — ä < one 2 "== 27 — TT — — 7 _ \ — 
2 3 — * a S nn Is =: * . IL DEA gd. > == — om_ = —— l 
— 4 2 5 . - 5-65 V2: 2 — ett rant” l __ by * 22 of TINS 
„„ R 0 a . =. — 83 ———— . 
—— — 1 5 7 — — — 5 — Lk 8 
— CW. nn Ht : 7 2 L * — - < FA F: - — wo. ay A. — — rs — — * by — — 
"= 8 . 2 Ws - o x — 0 3 - 
> — * — — — = 
— 7 


— — — — — 

— — — — 
8 
„ 


— 
— — =_ 
— — — 
- ns — — 


— — So pe . — — 
— — . ˙ ͤ˙üA— — — IE >. 45; 4 — — — 
r nr "OO rw. HP eng wa 3 — 223.9 83 


E — — '·- 4 


2 oo Aly 9 ee 
We ee Earn: Ss 
2 
3 


OE TOY" in my former wolans mentioned the many —_— 
+ hardſhips on Paupers ſuing or defending in this court, and 5 1 
the great advantages the rich have over them; amg. 
others, that the Pauper ſhall be compelled to refer. Now, 
why this obligation ſhould not be reciprocal, at leaft where 
the Pauper is the defendant, I ſhould wiſh were explain- 
ed; for to my mind, the ſtronger reaſon is for compelling 
the wealthy man to refer; but if this cannot be done, the 
| courts have coſts in their power.—See my former volume; 
and fee my Equity Side of the Exchequer. As for whipping 
Paupers if they refuſe to refer, I believe courts have an, 
equal power to hang them; the puniſhment f in the ſtat. 
10 Cha. I. is not corporal, But it is impoſſible ſor the 
moſt fertile imagination to conceive a more e 4 being 
_ than a Fauper Suitor. 47g root eee | 
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No proces of No 1 of contempt can iſſue againſt the 
8 ue agg. int perſon of ſuch Peer, Peereſs, Sc. wherefore, if 
' the perſonof An appearance or anſwer be not in time, the 


a peer, and court, upon motion and affidavit of the due ſer- 
the proceed- vice of the letter miſive and ſubpæna, will or- 


ings to com- 
pet kim to ap- der that an appearance and anſwer be within 


pear ahd an- ſuch time as the proceſs would extend to a ſe- 


ſwer, &c. _ queſtration in againſt a perſon not ſo privileged. 


And that in default thereof a ſequeſtration 
ſhall iſſue; after which the proceedings thereon, 
as alſo on future ſubpænas in the cauſe, are te 
ſame as againſt other perſons. 


5 And PAR And they are ſo favoured that if fach "= 


new rule for 


ſwers ſhort a c. after a rule for a ſequeſtration niſi, puts in 
a ſhort anſwer, the order cannot be made ab- 

a ſequeſtrati- ( b * 0 ft 

on ai maſt ſolute, but a new rule or a ſeque ration nift 


be had, muſt be had. 


RULE 34 *. 1750. 


How an in- Where a party is entitled to an anodic for 
junction is to 


be entered 


want of an appearance againſt a Peer of the 


and profecur. realm, no attachment mult be entered to ground 

ed againſt a ſuch injunction on, but the rule muſt be, In- 
Teer of the junction for want of an appearance, defendant 
EY "my a Peer of the realm.“ by 


\ 


See hereafier Title Privilege. 5 0 


lief 1 on * LED of fat only within ne knowledge 
of the defendant; (as is ſometimes the caſe) eſpecially 
ſhould he be a perſon not awed'by religion, as the fear of 
legal puniſhment. is out of the queſtion? I have in my 
large courſe of practice ſeen a few inſtances ny. have 
mage me ſhudder. | 
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LTHOUGH it be the ſettled courſe of the 
court, that Petitions muſt be preferred for 

41 motions of which notices have not been given 
either during the term or before the commence- 
ment of the ſeals, yet for the expedition of bu- 
ſineſs, and where- no injury or inconvenience. 
can be the conſequence, the regiſter has con- 
ſtantly practiſed for two or three days after the 
ſeal to enter, as of that day, motions merely of 
courſe; and the practice has been the lame in 
_ Exchequer a and all the other courts. 


. * - 
ages Title bien, 0 5 


52 50 E AD 4; N 0 8. 


F 3 bill Fa re ported n not ele and Bill np 
exceptions are 555 to the report, 


exceptions muſt point out the ſcandalous part, * andexceptions 


th 
but not the ſcandalous words. If the ſcandal M " 
be tpi the pins conc Except. to the | 
5 1 8 1 


; — 


11 the matter FRA oe” of be Pre —_ Where the | 


fob as if proved to be true, would influence matter is te- 


the Juſtice of the caſe, as charging, that the wan 
party is a baſtard, a woman with i incontinency, ord 


ourt will not 


| er it to be 
or a deed to be: forged, which if ſtruck. out ſtruck out un- 


G 2 would til after bear- 
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ing or publi- would exclude the party from material . 0 
cation. the court will not order it to be ſtruck out until 
 _ after hearing or publication, and then, if not 


proved or examined to, will expunge it * 
„ . out the cauſe with heavy colts; | 


E 37 3 ad - The maſter, not the party, is to den the 


how the ſcan- ſcandal, which is to be done not by eraſing, 


| dalis tobe but obliterating, ſo that it cannot be read. 


expunged. 


of late, where Pleadings have been 1 
What coſt i in 


| N £ ba aloe full coſt has in the general PE paid, 


a anſwer. 


andit ſeems to be quite proper. 


Bill referred by bill may be referred for er ee 
for prolixity anſwer, but not: for ſcandal. For the reaſons, 
but not for ſee my ſaid ſaid Treatiſe on the Equity Side of the 
ſcandal after er, and ſee the former volume of the 
Rules and Pratice hs this Court. 


The 3 In the Exeloguer on a hes to a Baron Z 


ing on the re- 


0 of any pleading for ſcandal, prolixity, or imper- 
— ence —tinence, he reports only that it is, or is not 
| ſcandalous, &c. But if it be reported ſcandal- 
ous, another order of reference to the Baron is 

to be obtained to expunge the ſcandal, &c. 
See the caſe of Benſon againſt Vernon in that 
court, Hill. 1166, and Caldwell againſt Foſter, 
WS; - 1769. But here, there is but one reference, 
on which the maſter points out the ſcandal, Cc. 
though there ſhould be but an attendance ex. 
parte. And if the Pleading be reported ſcan- 

| dalous, Se. on confirmation thereof an order 
is at the ſame time conceived for the clerk of 
10 ihe rolls to attend the maſter therewith, who will 
l thereupon at the inſtance of the party complain- 
Ang iſſue a ſummons for the parties to attend 

4 1 1 him, e he will en from the Fleading 


th 
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the ſcandal, prolixity, or impettinence, but ſo 


as to leave a connexion and ſenſe; and if de- 
| fault be made, he will proceed e parte as 
before, and tax the coſt which is always a yore | 


* the laid laſt order. 


POSSESS 10 N 


% 


Y 7 Gro, III. ch 20 1 6. the ſtat. 25 FR The bed 


ment and pe- 
II. ch. 12. For the more effettual execution nalties os Pet 


of orders of courts of juſtice for giving and ſons for og 


_ quitting Poſſeſſions, (which ſee in the Appendix poſing proceſs | 
to my 2d volume of the Equity Side of the for giving or 


_ Exchequer) is further continued for ſeven years Juieting pole 
ſeſſions, with 


the redreſs to 
the next * alten he pI of the ud the perſons 


ftom the 1ſt of June, 1768, and to the end of 


en * +15 


3 05 RIVILEGE. 


| injured and 


_ the proceed- 
: ings for reco= 
vering the 
fame. | 


IN c E the n a my "ine 
8 volume an act has paſſed 11 and 12 of his 
preſent majeſty, Entitled, an act for the furtner 
preventing delays of juſtice, by reaſon of Privi- 


3, parliament,” whereby it is enacted, 
at any action or ſuit, between party and 1 5 


party, may be commenced and proſecuted in 
any court of record, or court of equity, or of 


admiralty, and in all cauſes matrimonial and 


teſtamentary, in any court having cognizance of 


cauſes matrimonial and teſtamentary, againſt 


any peer or lord of parliament of Ireland, or 


againſt or of the knights, citizens, and 
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FA i e 


5 os of the houſe of commons of Ireland - 


for the time being, or- againſt their or any of 
their ſervants, or any other perſon entitled to 
the Privilege of parliament; and no ſuch action, 


ſuit, or any other proceſs or proceeding there- 


upon, ſhall at any time be impeached, ſtayed, 
or Faees, by, or under colour or pretence of, 


any Frivilege of f o 


— 


But as in the faid act is to . or 
to be conſtrued to extend, to infringe upon the 


undoubted inherent Privileges of peerage, or to 
ſuhject the perſon of any of the knights, citizens 


and burgeſſes of the houſe of commons of 


Ireland for the time being, to be arreſted or 
: 1 Drs upon * 1 8 ſuit c or e 


Which act is to: eottinge in PER 15 10 


24th day of June, 1778, and to the end of the 
next ſeſſions of parliament and no longer, 47 | 
eee. N r Is i in ies bes 
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vat Nov. 1750. 5 PR 
RULE.” =_ 
ORD Chancellor 8 it far a 1 Affidavit of 
rule, that in all affidavits of ſervice of Sub- * of pro- 
pPaœnas or other Proceſs upon a lodger in any © on a 
| houſe, the perſon in whoſe houſe the party be 8 
5 gs muſt be mentioned | in | ſuch affidavit of 
"RE 
th Nev. 1755. 


The party ſerving Proceſs 3 all the return 525 RUL 1 
day to ſerve it, and it is not confined to the ſerved cus 
forenoon thereof as heretofore. „ i ef. 

l Pap on rt: 2h return * 

| if the defendant lives upwards af ten and un- e ag, 
der twenty miles from the city of Dublin, 1 eee 

Subpæna may be returnable on à certain day, certain diy, 
and the defendant muſt anſwer 1 in town and n not WOO. * 
Y Os. + . 


Gn, * In the * in the Archbiſhop of Tus uam in this court, 
8 Trlniy 1747 ; It was declared, that where a defendant is | 
an innate or Jodger in the houſe of another, the copy is 
to be delivered to one of the defendant's family, or to the 
landlord, or landlady at the houſe where he lodges, but 
ſerving the ſervant of the landlord or landlady for the 
28 _ will not be good ſervice. 1 | 


* Note, the cabins two rules Cetebe in the notes 
1 the 10 l. but mo have been 1 in the text. . 


Perſonal | 


— 
Irs 


4 
TH 
k | v * 
[4 þ 
3 19 
ig 
[ 's 159 
Fa 
, 4 
A 
4 . 4 
9 
. * . 
5 Ms | 
WET” 
N if. 
4 4 
175 4 
1 
4 
, 1 
„ 
F * 
e, i 4 
1 
r 
. 
11 
Thi! , 
3-4 239 
14-4 
£34651 
ng 7 
9 8 
FT! F? 
WEE: 
4 
9 
Sg 
1 
9 
1 
1 1 
147 
15 
1 [* 
þ U 
1 
1 14%; 
e 
} „ 
uf 
f 5 
(16! 
N 
' 117 
17 
N 
4 
1 
1 11 
119 
1 1 
vs 
p 
19 
1 
7 12 
N 
7 a 
e 
"38 
l 1 
e 
ii 
194. 88 
An 
8+ 
FT Is 
ney 
N 
I. 
BY 
N * * 
4 
v.43 
1 
. 
1 
> 11 
* 2 
44 ' 
i N 
1 
dS BJ 
a Ho 
n 
IZ. * 
"LES 
1 
988 
11 
"3 
{% {81 * 
Ta} O 
\. "WS 
4 
1377 
aft 
r 1 * i 
11 x 
pl 
* L 
N 
Wine 
1635 
#66885 
N 
1 1 
* 
+ A 
4 
1 1 
4 
4 
Þ 
Nn 
111 
* 14 
f,1Þ by 
11 
eee 
KIEL 
11 
an” 
1 LIPS 
l 
4 Oe i 
i LIE 
1 
147 
„ 
? 
1 * 1 
& X. 
A 7:4 
* 
w T7 
Leg! 4, 
1 
J. FM 
Wy. | 7 
+ 98 
{116 410 
R. 
Ein 
1 1 
1 4 
4 1 
1 Fg 
Fs 
1 
119 
19 1 
6 
4 
2 
591 
6 
es Bt 
640 
; 6 i 
| 
1 
7 aff 
f 
ny 72 
wie 
CY 
990 
8 
+ 7% 
1 
* 
ay 
Wd 
"$11 
a3 
N 
"12% | 
y 
Wt 
17 * 
7 1 8 
TY s 154 
[Nl +110: 
9 7 
11 
» 4 o 
*# { 
VaSY 
ve 
— 
if) 
l 
53 
1 
ot 
8 
* 
ra 
1 
4. 
by 
= 
1 
114 
. thi 
7 
i 
be 
1 
133 
„ 
1 * ; 
1 i 
7 4 
I'Y | 
N t 
6} 
; 
4 


3 
* 1 
oF 
> 
$1 
* 
5 
1 
10 
* 
3" 
1! 
f = 
4 
4 
: 
[ 
i 
x 


n 
En 
RR AY. Cp 
— — ; 
— 


p < 
n 5 
Ah — = 
——— EEE CEN ES 
C S 


— 

— 
=, - 
Wn * 


* 2 — : "_ * n 5 
7 . . = 2 


pay . 


0 93 — 
* * A a 
N 
2 


nner 
2 


A perſon a- 
broad who has 

an attorney > . | 

nay ane! beyond feas, the court can order the ſervice of 
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3 8 how Perſonal ſervice may be at any place; but 
to be. 


„ 


other ſervice muſt be within and not without 
or near the dwelling-houſee. 


* * If a perſon has two dwelling houſes, the ſer- 


oules. | vice may be at either. Ry. 


If there be a general letter of attorney to one 
to appear and defend ſuits for another perſon 


* uchattorvey to be good ſervice. | -, 


- Perſons ab- In the caſe of Digby againſt Cuſack, in this 
.. . Jconding to 1 | | 3 Re 5 
avoid e 12th July, 1950, a motion was made 


cc. for liberty to poſt up a copy of a Subpæna to 


anſwer, and that it ſhould be deemed good ſer- 


vice of the defendant, it appearing by affidavit 


that there was no poſſibility of ſerving him 

ttherewith in any way; Lord Chancellor, having 
conſulted the judges and benchers, declared that 

Where there are affidavits fully ſetting out that 

all poſſible means had been uſed to ſerve de- 

fendants in the ordinary way, and that defend- 

. ants or any perſon belonging to them cannot 
be met with, in ſuch caſe the court will make 
an order to ſubſtitute ſome other ſervice in the 
room of the ordinary way, to the end that per- 


* 


ſons may not fly from juſtice. 


_ And in tne cafe of Bryne againſt I belan, 
1oth Nov. 1730, a motion was made to ſerve 
the defendant's attorney at law with Subpana, 
the defendant was in the kingdom, but it ap- 
pearing by affidavits that diligent ſearch had 
been made for defendant, that ſne had re- 
moved her lodging upon hearing the plaintiff 
had inquired for her, and that ſhe kept herſelf 
| e | Nh 8 . | wy concealed | 


concealed to avoid a being ſerved the. court ; coal 5 
| ed the motion. 
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| By the rule, ak 95 1924, ſervice of ata the 
| huſband for the wife is good ſervice ; now whe- huſband for- 
ther this be of Proceſs in general, or only the be wife. 


Subpena to hear judgment, is not ſettled ; yet when good, = 
it is ſaid, it is not ſo in any caſe, if they have good ſeri _ 
lived ſeparate for a year before; or if the wife's 
property is to be affected ſolely ; or if there be ig; 
a decree or ſentence for alimony, or ſeparation, We 

or even a ſuit depending for the ſame, which N 


ſeems moſt reaſonable, . 


A Subpana returnable immediate, whather ; it Subp 1 
be teſted in term or in the vacation, may betarnable'im! + 1 
ſerved at any time before the end of the ſuc- mediars, how MY 
ceeding term, e 1 Wi 
50 

5 Subpæna be ber pra yed an a edit Process "Fl 
_ fary party, the bill it is Rid may be pleaded to prayedagainſt = 
for want of parties, for they only are conſidered 1 —_ 
a8 parties againſt whom Proceſs is ptayed.” þ | may . 
= „ | 

The Subpana to ine zen to ſhow 2 Subparns to 
A a conditional decree may be returnable hear judgment 
any day in term, as any other Subpæna to hear againſt a con- * 
ee is, except the firſt and laſt days, un donate MY 


Which are not hearing but motion days See — 
the former volume, 5. 1 . 
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and when not, 


; can 


coſt puts an 
end to the 
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| *NoProceſs for O Proceſs ſhall iſſue for want of an an- 
want of an ſwer, until a notice has been "EW: to 
© out notice, yOu for the anſwer. | 


rn Attachments are Gian; directed to the pur- 


directed to the fücum, but where the plaintiff means to enforce 


purſuivant the anſwer of a defendant who lives in or near 


when proper Dublin; but no future Proceſs can be grounded 


intends to carry on a Proceſs to a ſequeſtration, 
he muſt direct the attachment. to the ſheriff. 


Ide court It is aid i in ſame of the Engli 2 report books, 


of Chancery that the court of Chancery in England, after a 
of : Io Nulla bona, returned on a ſequeſtration there, 
may grant a ſequeſtration in Ireland. If they be 
land, Jiſtinct kingdoms how can this be? or if, * 8 
e withſtanding they be diſtinct e it can 
be, ſhould it not hold vice ver ſa? I believe it 
is one of thoſe matters which it is beſt to leave 
undetermined; however, by the late opinions, 
this matter ſeems to be given up. See 1 Fern. 


ue a ſe- 
eration to 


76. 2 Cha. Ca. 189. 2 E. Will „ 


And there, Allo, chat if the plaintiff sclerk accepts the coſt 
accepting the of the Proceſs of Contempt, it purges the Con- 

tempt, and the Proceſs muſt commence de nov. 

Proceß. So, if he marks the anſwer; but it is not ſo here, 
dor can the defendant move for time to anſwer, 


until he pays the coſt. 


14 ſpecial dis. And adiſtinQion was aches by the Solicitor Ge- 2 


tinction there- neral, and agreed io by the court as reaſonable and 


on, " agreeable to the meaning of the printed orders 
of the court there; that if Proceſs to a meſſen - 


u other Proceſs. of Cane has gone 
eee dur 


upon ſuch attachment. But where the plaintiff 


7 4 
4a ac G : 


— f ; "a ; | 


Procxss of ConTemer. 
out againſt a defendant for want of his anſwer, 
and on tender of the coſts of thoſe Contempts 
the plaintiff accepts them, and the anſwer on E 
looking into it appears inſufficient, ſo that the 0 
plaintiff takes exceptions and the defendant is 
obliged to put in a further anſwer; then in order 
to compel the defendant to put in ſuch further 
anſwer, if not put in in time, the plaintiff muſt 
begin all Proceſs de novo, and go on with it 
regularly, becauſe his acceptance of the coſts 
was a remiſſion of all former Contempts, and 
purged them; but as an inſufficient anſwer is 
really no anſwer at all in the judgment of the 
court, if he refuſes to accept the coſts, and the 
anſwer being put in, on exceptions taken to it 
it is reported inſufficient, he may go on witng 
the Proceſs where he left off to compel © 
a further anſwer, without beginning de novo, 
as in the other cate. Trin. 1928, between Hai/- 
00 ns 


107 


Segueſtrators on a Meſne Proceſs are account- Sequeſtrators 
able for all the profits, and can retain only ſo See 
far as to ſatisfy for the Contempts. 1 Jer. ad aste le. 
TTV ĩ y Eg... 


lt ſeems now to be ſettled, that a ſequeſtra- when a ſe- 1 
tion is a perſonal Proceſs which abates by the queſtratin 
death of the party, ſo that ſuch a ſequeſtration does or does 
being grounded on a decree- for debt or perſo- 55 3 b E 
nal duty cannot be revived againſt the heir of the party. 

the defendant; otherwiſe in thoſe caſes in which _ 
the heir is bound. 2 P. Will. 621. See 19 
e, dd · 


we ſequeſtration out of Chancery 1s more ef- Sequeſtration 5 
fectual than an execution by Fieri 7 acias at law ; lies againſt the 
5 for $00ds, though 


— 


5 2 
r wetter. » 


1 


8 


PPP 


FFF 


ms - —_— 7, "WI bp” 


* 


— Ae i” NR j . 8 
1 * 0 4 


ment. 


mary way 


a ſtop Proceſs. 


\ Proceſs func 


Ve u. Lady Deſart againſt Thornbill, in this court 


; , on” 
9 4 el 
* % 


=: 5 Paoerss of aer 5 
| thepartyisin for a ſequeſtration may lie againſt the eas 


Ry * though the party is in cuſtody upon the attach- 
" _ ment; whereas in law if a Capias ad ſatis/aci- 
endum i is executed, there can no Fieri A. iſ- 


ſue. Caſes in Lord Talbot 8 time, 222. 


Perſons 4 Where the ſequeſtrators ſeize! the real eſtate 
ing prior title of the party, any tenant or other perſon who 
let in to con- claims title to the eſtate ſo ſequeſtered, either 


teft in a ſum- hy mortgage, judgment, leaſe, or otherwiſe, 
who hath title paramount to the ſequeſtration 
ſhall not be obliged to bring a bill to conteſt 
ſuch title, but ſhall be let in for the 1 8 in 


a ſummary way. 


In what Ys Where pen = iſſued for want 4 an an- 


a notice ſhall ſwer, and that the defendant hath got time to 


or ſhall not anſwer, but inſtead of anſwering ſerves a no- 


tice ſhall not ſtop the proceeding on the Proceſs; 
but where Proceſs has not been ſo entered the 
notice ſtops the Proceſs; but in this caſe if the 
court indulges the defendant farther, it ſhall be 
on condition that if the defendant ſhall make 
further default, the Proceſs ſhall be tunc pro 
nunc; ſo determined in the caſe of executors of 


Eaſter term 1772. And note, the former in- 
dulgence in this caſe was upon the terms of re- 
Joining and appearing on the hearing gratis, 
not praying a day over, or ſuffering a condi- 
tional decree. For the meaning of Proceſs tunc 


pro nunc, ſee my Treu ook the POO Side "Y 


be Exchequer. 1 


-* flew Titles Abatement and Bobs Anſwer, 
&c. Decree, Hearing, and Fans. 


V 


rn — 


tice of an application for further time, the no- 


RECOGNIZANCE. 


how vacated . 


W H ERE Recognizances are ſought to — | 4 


vacated by order of court, a releaſe is; 
to be produced under the hand and ſeal of the 
party for whoſe benefit the Recognizance was 
acknowledged, with an affidavit of: the due per- 
fection thereof. 7 boy It 


And white ſuch ereus is in the cle How where a 


minor is in the 


of a minor, it muſt appear to the court by af- 5 


fidavit that all accounts have been ſtated and 
ſettled, and that the minor is of age: 


REFERENCE and REPORT. 


54 judgment of the court. 2 Will. Rep. port a judg- 
. 55 

See Titles Account, Buceptions to Anſwers, 
and Maſters. 


c And ſee among the Errata at the end of Maſters re- 
the former volume a miſtake in the rule in p. Port of a ſhort 


anſwer to be 


86, where the five ſhould be four running days 
for ſetting down the Maſter's Report of a ſhort four running 
yr and the exceptions 1 „ 23 RNs * 


| Repli cation. 


in the general. 


tr by: a i in n is a A maſter's re- 


ment of court. 
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| Replication and Rejoinder. 


Iſſue when B Y. a os made the _ of Duchy, 1924, 
ſaid to be 


Joined. the iſſue; but in the caſe of Everard againſt 


it was declared that the Replication joined 


Dawſon, th Feb. 1746, this was declared by 
Lord Chancellor Juen n to be abſurd, and that 
iſſue is not joined until a Rejoinder be filed, or 
the rule to rejoin is expired; beſides, were it 
_ otherwiſe, ſhould a ſpecial Replication be filed, 
the defendant might have no opportunity of tra- 

verſing or denying any new matter which may 
be alleged therein. 


| Special 3 For Special * ſee my 1 Side 


cation ſeldom of the Exchequer, vol. ii. They are ſeldom or 
| filed, but if never now filed; any matter omitted in the ori- 
filed the de. ginal bill, or new matter ariſing before iſſue is 
fendant to de 

joined, being generally introduced by amend- 


adviſed, the oppoſite party ſnould be apprized 
thereof, that he may have an opportunity of 
traverſing, denying, or diſproving the new al- 
"” otherwiſe than by a general rejoinder. 

In the late Lord Chancellor Bowes's time, on 
ble hearing of a cauſe where a ſpecial Replica- 
- tion had been filed without any notice thereof, 
when the defendant's agent 1 it to 

be a general one (as is uſual) rejoined ge- 
e the plaintiff examined to the proof 

of the added allegations, of which ſpecial Re- 

_ plication the defendant's agent was Kine: Be ig- 
norant, until it — * objections 2 
made 


RxrlicAriox and RIO EE. „„ "a9. 


1 the defendant's counſel to the reading 
of the proofs as to the matters in the Replication, 
as not in iſſue in the cauſe, his Lordſhip ſevere- 
ly reprimanded the counſel, clerk and agent for 
the plaintiff, and gave the defendant leave to 


examine, to contradict the plaintiff's : proofs as 
he could. 


Pheintiff 8 8 may move, on an n aſidavit Service of de- 
that _ defendant lives forty miles from Dublin, fendant's clerk 
for liberty to ſerve his clerk in court with Sub- 77 * 
Om to n, without notice of the motion. 1 


* 


Though the cauſe requires 10 ee yet Beter , 
it may be beſt for plaintiff to reply, to put the plaintiff to re- 
defendant upon proof of his anſwer , but if he Ply, and — 115 
replies, and without Rejoinder or Rule brings | 
the cauſe to a hearing, the anſwer will be taken . 
wholly true as if no Replication had been filed; 
for the opportunity the defendant had of prov- 
ing his anſwer is taken from him; and if the 
Subpæna to rejoin be not ſerved though it Be - 
ſued out, yet the cauſe may be heard « on bill | 
and anſwer. . 


1 | 


The time given by the rule of this court to the plain- 
tiff for replying to a defendant's anſwer (being three full 
terms) is a great hardſhip on the defendant, not only in 
the tremendous cloud of a ſuit for ſuch a length of time 
hanging over him, but in the expenſe of term and ſolici- 
tation fees to his clerk and agent, Ec. for which, and the 
prodigious trouble and large expenſe which might have 
been in putting in the anſwer, (which in my own expe- 
rience J have often known to have exceeded twenty pounds) 
the ey coſt of a milz 1 in this court FAO but twenty 
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ſhillings where it is by the plaintiff himſelf, and but two 
pounds fix ſhillings and eight pence where it is by the de- 


tendant, unleſs an injunction hath actually iſſued, as is 
mentioned in my former volume) is not . worthy of the 
name of a recompenſe. I ſubmit it then, if it would not 
be for the advancement of juſtice, if a defendant filing. 
his anſwer before the end of an iſſuable term ſhould not 
be at liberty, at any time after the commencement of the 
following term, to take out a certificate of no Replication, 


and to move thereon to diſmiſs the bill ; it does not ap- 


| pear to me at preſent as if it could be attended with any 
the leaſt inconvenience, as in this court the order 1 in Tack 


caſe 1s to be ſerved on —— e 


SALES. 
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Some Inſtrudtions for the proceed- * 
ings upon Sales of Land 1 in this 
Court, for the ſafety Or: 8 


chaſers. 
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H EN an eſtate has been 3 on | —_ 
2 publick cant purſuant to a decree in 2 
this court, and the Sale is confirmed, here is an 
ample field for the ſkilful agent for tlie pur- 
chaſer to diſplay his abilities; the proceedings 
and extreme caution neceſſary in this buſineſs, as 
they may be well known only to the old and 
experienced, I ſhall, for the benefit of thoſe | 
| who are not fo, ſet forth herein' as they have 
fallen within my courſe of Experience. . 


3 ©, - al perſon aha 1 18 to be ſold is to 1 
furniſh the purchaſer with a ſtate of his title, _, 
and the opinion of ſame eminent lawyer there- 1 

on, ſuch as the purchaſer ſhall chooſe, and theſe : 
are to be at the expenſe of the ſeller, unleſs it 

be avis ſettled between them. 
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But as the ftate of the title is 1 prepa- 
red by the agent for the ſeller, in whoſe hands _ 
the deeds and evidences are, and which he —_ .:: = 

not chooſe to part with until he has actually 
ſold, it will be moſt proper that the agent for 
the purchaſer ſnould examine them and compare 
_ the caſe therewith, and carefully peruſe every 
FR | covenant. 
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covenant in every deed, from the firſt word to 
the laſt of it; from the neglect of which I have 
in my courſe of buſineſs ſeen ſeveral fatal con- 
ſequences; for this alſo the ſeller * right 
ſnould pay. | 
The pleadings i in the cauſe, or a brief ive, 
together with a copy of the decree are alſo to 
be laid before the counſel, who is to be moſt 
careful in ſeeing that all neceſſary parties have 
been before the court, as otherwiſe there can- 
not be a ſufficient conveyance. * 


Then the regiſtry office is to. be moſt care- 
fully ſearched, to ſee that there be none other 
material deeds, &c. relating to the title or eſ- 
tate than ſuch as are ſet forth in the caſe. This 
alſo is to be at the expenſe of the ſeller. © Sn 


The fine and recovery 8 are next to be 
. ſearched; a fine and non claim within the time 
may be of fatal conſequence; and a recovery 
without a proper tenant to the freehold may not 

bar the remainders; of this I alſo have known 

ſeveral inſtances, eſpecially where mortgages 
in fee have been antecedent to the recovery, 
and the mortgagee no oY to the deed to 
| make | 


See, in the preface to my 1 volume ad to my 
Equity Side, the many inconveniencies and miſchiefs which 
attend the extreme nicety of courts of Equity in this par- 
_ ticular of paities to bills; many of them founded on the 
policy of the feudal laws, altho* theſe laws themſelyes 
have been long ſince aboliſhed. If courts of Equity can- 
not by their own authority correct theſe inconvenien- 
cies (which many of the beſt judges think they may) 
they are moſt worthy of the attention of the legiſlature. 


* 


make a tenant to the freehold, &c. This ex- 


"_ ſhould alſo be paid by the ſeller. 


Then, the recognizance and ſtatute ſtaple of- 


fices; the office of the ſecondary to the chief re- 


membrancer, where bonds to the crown are lodg- 


ed, and which from thence are judgments ; the | 


judgment offices in the Kng's-Bench, Common- 
Pleas and Exchequer ; the ſecond remembrancer's 
office and pipe office for cuſtodiams, either at 


the ſuit of the crown againſt its debtors, or on 
outlawries in civil actions between Pur we 


On all theſe ſearches, negative certificates are 


; uſually had from the reſp ective officers of the 


ſeveral offices, in which the aforeſaid ſeveral re- 
' cords are depoſited ; at the expenſe alſo of the 


' ſeller, and any omiſſions are at their peril , 


however I would ever recommend it to the pur-. 
chaſers to get their own agents to attend theſe | 
ſearches in their progreſs and examine every: 
E owes it may be well worth the paying for. 


ll * nnd. 1 recognizances Ant 
cd do alſo bind the lands; but as this would be 
an almoſt impoſſible ſearch, if any ſuch ſhould 
be, there mult be an after reſort to the ſeller, 


upon the covenant uſually in every deed of con- 


. veyante, that the lands ſold are free from all ; 


charges and incumbrances, Se. If a fine or 
| fines ſhould be neceſſary to complete the title, 


as by Feme covert, as entitled to jointure or dow- 5 
er, or others; theſe alio are to be at the expenſe 


of the ſeller, as is every other act which may 
be anc for the purpoſe of aſſuring the title. 
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But the deeds of conveyance: are ever to be 
at the expenſe of the purchaſer, and the plainer 


and more ſimple they are the better; but if a 


purchaſer would chooſe to have recitals in his 
deed, for the purpoſe of tracing the title, let 


bim have another deed for that purpoſe, but 
' regiſter only the firſt. This was the conſtant. 
advice of that moſt eminent lawyer Sir Simon 


Bradſtreet, on every purchaſe in which he was 


concerned, where there was difficulty or intri- 
cacy in the title, of which an after explanation 


might happen to be neceſſary, and eſpecially 


n the ſeller or r thoſe deriving under him. 


The fame caution is to be uſed in 1 purchaſing 


| leaſes for lives, fave that i in this caſe a widow } is 


not entitled t to dower. 7 Me 
i 
⸗Theſe Sales uſed to be held in the Chancery Cham- 


ber, or in the court after its riſing, or in one of the other 
courts in the hall as opportunity ſerved. They are now 


held in rooms in the private houſes of the Maſters: 


Can this be properly ſaid to be ſelling by publick cant? 
They ought to be in the moſt publick place, and in the 
moſt publick manner, as many may then be induced to 
buy who may happen to be preſent, yet had never be- 
fore heard of the matter; and there cannot beihe leaſt 
doubt but that many eſtates have been ſold much 
under their value, occaſioned by theſe private cants for 
the eaſe of thoſe, who, it is as little doubt, are paid ex- 
tremely well for their trouble: beſides the coſts it often 


Fauſes in applications to the court to LF alide fuch 
, * 


And 


12 caſes of gales in the court of Chancery Notes of pur- 


many. inconveniencies having ariſen, and ęſpe- porn po 
cially where ſeveral creditors were concerned, 925 Pac Mg 
in the maſter's taking the notes of purchaſers depoſtess, 
for their depoſites, t they having afterwards ne- when ande 
as to eomplete their purchaſes, and letting bene obe 
eir notes remain with the Maſters, or raiſing, u 90 of 
many difficulties in the way of pf 3049. = | 
- purpoſes of the decree ; Lord Chancellor "+ ug 7 
ed as his opinion and direction, that the Maſ- 
ters ſhould in no caſe hereafter be at 8 to 
take the nates of purchaſers for depoſites,. with- 
out the ſpecial onde of the court upon previous 
notice to all parties, unleſs where the plaintiff 
appears to be the only creditor, and in ſuch caſe, 
he is himfelf to fign the confent ; the conſent of 
either agent, or — or both without him, "A 
not to be ſufficient, 


: "oY where the ſuit is founded on matter of account 

and for ſale for the balance, why ſhould not courts of 
equity, in the firſt inſtance, decree an account to be taken 
and the eſtate to be ſold for what ſhalt be reported due, 
without a ſecond decree ? It has been the opinion of ſe- 

veral eminent counſel that it might in many caſes be 
done, and it would ſave much trouble, time and expenſe. 


8 on a 


; conditional 


__ "decree how 
0 be ſerved... 


Le m8 4 


ITY E | Subpans lg! aſe on a en 


al Decree is to be ſerved in the ſame 


manner with the Subpna to hear Judgment; 
which ſee in the former volume, p. . 


* 4 „ 


JA G E 10. laſt line but h for Aal 
read except; p. 71 in the margin, for equi- 


ty read equitable; p. 8 1, dele s in others; ditto, 


p. for morigager read morigagor; p. 88 line 6, 


| 15 dowager read dowagers F; p. 9 3 in the 


margin, for cauſes read: courts. 1 


ArrEN. 


| 
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APPENDIX 


Several matters in the proceedings! in 
and practice of the courts, which 
by the Society of Attornies at 
their ſeveral meetings have been 
conſidered as injurious to the 

ſuitors therein. 


6—ꝑĩ— — 


: P. equity ſuits where the one ca his Amending 
bill and requires the defendants anſwer there- ons. 
to, the defendant is to receive but twenty ſhil- 
lings cofts, although the coſts and expenſes the 
| defendant is at in anſwering the original bill 
frequently amounts to many times the ſum, 
according to the nature and circumſtances of 
the caſe; whereby defendants are often put to 
much inconvenience and greatly diſtreſſed, To 
prevent which grievance it is humbly con- 
_ ceived, that it would be equitable and juſt, that 
in all caſes where a plaintiff amends 7 bill he 
| ſhould pay at leaſt three pounds coſts for each 
anſwer of ſuch defendant, or detendants, as the 
: * ſhall require to anſwer over. 
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I is alſo humbly conceived, that che time Time for re- 
fel for replying to an anſwer (being three plying. 
ull terms in 3 and above two terms in 
(> the 


* 


3 FE A PPENDIX. 1 '® 
the Exchequer) is an hardſhip, on defendants ; 
and that it would be for the advantage of ſuitors, 
that defendants filing their anſwers before > 
| end of an iſſuable term ſhould be at liberty, 
any time after the commencement of the follow- 


Ing term, to take a certificate of no replication, 
and to move thereon to diſmiſs the plaintiff * s bill. 


r Alſo, that every order i in the Court of Em 
diſmiſs for cbeguer to diſmiſs a bill for want of a replication, 
want of repli- he ferved four days before the ſaid order fhall be 
cation. made abſolute, to prevent any ſorpriſe, unfair 
advantage, or unneceſſary expenſive motions, 
whict have heretofbre happened for the want of | 
| ſerving- fuch order which in . Four of : 
2 are always ned. 


: Exceptioris _— "whore: it "has: Lemire been 1 


5 long and K the practice, and particularly upon bills 


volous. filed for an injunction, to take ſeveral long and 
frivolous exceptions to anſwers merely for delay, 
and to occaſion unneceſſary and very conſider- 
able coſts to defendants; when, although an 
anſwer ſhould appear ſhort | in one Exception . 
only the defendant muſt pay coſt ; and the coſt 
payable for the arguing of exceptions is very 
inadequate to the expenſes of ſuch proceedings; 
Therefore, it is humbly apprehended, it would 
tend greatly to the benefit of ſuitors, and to 
the diipatch of buſineſs, if in all cafes where 
- exceptions to anſwers are referred, the plaintiff 
who takes ſuch exceptions ſhould pay the de- 
fendant ten ſhillings for each exception which 
ſhall be over-ruled, and the defendant ſhould 
pay the plaintifhe like coſt of ten ſhillings 
for each exception which ſhall be allowed, be- 
tides the coſts in ſuch caſes heretofore ufusll 
paid, 
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paid, and if the ene of mote than one 


charge of interrogatory in any one * 
hould be deemed prolixity. 


I1 is alſo humbly conceived, that the practice Delays in giv= 
in the Court of Chancery of not giving a certi- ins certificates 
ficate of no cauſe ſhown purſuant to the order 3 ant | 
or ſecond rule to diſſolve the injunction, when peremptories 
the four days given by ſuch order to ſhow caule w_ 1 ; 

expire, and refuſing to give ſuch certificate till pe- ed. 
remptories are diſcharged, is attended with much 

injury to the fair creditors, giving plaintiffs in 

injunction cauſes opportunity to haraſs their cred in 
tors and to continue in junctions, firſt, till peremp- 5 7 1 
tories are diſcharged, (which from che very con- 1 
ſierable buſineſs of the Court is ſometimes a long 
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period of time) and thence by ſerving a notice 1 oY 
to continue the imunction On equity confeſſed, Fe . —_ 14 
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Which delays the plaintiff (without any cauſe Tx 
| ſhown) till a ſecond diſcharging of peremptories; : 5 
or by taking exceptions frequently caleulated in 
ſuch caſes for delay only; and that therefore, it 
would be of great advantage to the ſuitors, if 
when the four days given for ſhowing cauſe by 
faid ſecond rule ſhall expire, a certificate of no 
cauſe be immediately given, unleſs, exceptions | | 
ſhall be filed within the {aid four days, or notice g 
ſerved of a motion to continue the injunction on 9 
equity confeſſed, and ſuch motion to be brought 4 
| p | l 
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on the motion day after twenty-four hours fol—᷑t— 
lowing. the ſervice of the notice, nee: to be r 
e of courſe, | . e 4 


That by the preſent practice 5 the 3 „ 
Chancery, where a bill is diſmiſſed, the defendant _ 
is entitled to twenty ſhillings coſt only, if the 
Ly be diſmiſſed ay the oO, and two pounds 
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A PP E NDIX. 
ſix ſhillings, and eight-pence coft only when diſ- 


miſſed by the defendant, unleſs an injuction hath 
actually Ted); whereas, i it is humbly conceived, . 
that in all caſes where a defendant hath,anſwered 


anda bill is diſmiſſed, either by the plaintiff, or 


Affidavits on 
| injunRion bil choqy-r, on the 26th of July 1765, no injunc- 


to be filed in tion ſhall iſſue for want of an appearance or 


time. 


PI TY It is 15 humbly Selce ad it woula 


by the defendant, the defendant ſhould be en- 4 
titled to taxed cofts againſt the plaintiff, which 


is = to the n of the Court of Ex- 
3 


That by a rule made in the Court of Er- 


anſwer, unleſs there ſhall be an affidavit verify- 


ing the material allegations of the bill, the 


effect of which rule has been frequently evaded 


by filing the affidavit at the very time the in- 

5 E iſſued, ſo that the plaintiff at law, 

and the defendant i in equity has no time to exa- 
mine the affidavit, which has often proved in- 
ſufficient to found an injunction upon, and there- 
fore it is humbly conceived, ſome amendment 
is neceſſary to prevent this impoſition on' the 
Court, either by cauſing the affidavit to be 
filed with the bill, or ſome reaſonable time be- 
fore the injunction i is ordered, that the nature of 


it 9 be examined into. 


preſ and for Promote regularity and prevent undue advan- 


4 1 es to 


* e. 


tages, if all rules for Non proſ's and for fudg- 
ment were to be ſerved on the oppoſite at- 
torney, where the oppoſite party hath an at- 
torney in Court, as thereby no proceedings 
could in ſuch caſes be had without notice, or by 


5 09S 


Y Rules to led” 


in the Exche- ſuitors if in the ſtead of three rules to plead, 


Jur. 


e Lug, is 


| brat, — 


EE POET ·˙ð¹W5»A %⅛ AAA OTOTn 


Alfo, that it wauls be for the advent of - 
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APPENDIX, 


ſix days, and a rule to plead in four days ſhould be 


entered, and eſpecially in ſuits of ejectments on 
the title; and that defences may be taken in 


ſuch ſuits during the term; much inconvenience 
following from the preſent practice of taking 


defences after term, as diverſe parties claiming 
under the {ame title often take ſeparate defences, 


and the leflors have not an opportunity, when 


defences are taken after an iſſuable term, to 
oblige defendants to join in defence, unleſs 


after plaintiffs have loſt an aſſizes for trial of 
| their ſuits. „ 


That it 0000 bs! alſo for the advantage of Motions. 
fair ſuitors and prevent many vexatious motions 


in the court of Exchequer, if all motions to con- 
tinue injunctions, motions for time to anſwer; 


to reſpite publication, to ſet aſide verdicts, and 
in arreſt of Judgment, were to be made within 
four days after notice preſſing to bring on ſuch 
motions on the motion day following; or that 
ſuch motions ſhould ſtand diſcharged of ns: 


unleſs ſpecially ſaved by order of court. 


in caſes where decrees for the fale 5 lands n. 1 
have been obtained, inconveniencies having veyance on 
often ariſen in the completing of ſuch ſales, by ſales in Courts 
perſons who had the legal eſtates of the lands of 9 
in them, or who might for other cauſes have 
been neceſſary parties in deeds of conveyance, 
refuſing to join in ſuch deeds, or being incapa- 
citated ſo to do, either from minority, or other 
cauſes, or from their abſence from the kingdom, ; 
therefore it is alſo humbly apprehended, that it 
would tend to the advantage of all perſons i in- 


tereſted! in the carrying of ſuch decrees into exe- 


cution 


reg 
in te Court of Exchequer, a rule to plead i in be 
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—_ APPENDIX 

cution and of mortgages, (one of the common 
| ſecurities of the kingdom) if by the purchaſe 
deeds or deeds of conveyance the maſters of 
the Court of Chancery, or the chief remem- 
brancer of the Court of Exchequer, ſhould be 
enabled by a law to be made for that purpoſe, to 
transfer and convey to purchaſers all ſuch eſtate 
or intereſt as the perſons fo refuſing and being 
ve. OT to join as aforeſaid had in ſych 

_ be er Mn 


„ ee, Allo, as it very often happens that pleas are 
514 filed to writs of Scire Facias to revive judg- 
heir and ter- ments, where the ſame are to be revived merely 
tenants. on account of no proceedings having been had 
| thereon within a year, whereby great and un- 
neceſſary delays do frequently ariſe to the plain- 

tiffs in ſuch Scire Facias, that it would expedite 

the courſe of juſtice, and be of great advan- 

tage to ſuch plaintiffs, if no ſuch plea ſhould 

be received and filed, unleſs the defendant 

ſhould file an affidavit, either before: or at the 

time of ſuch plea, that the principal, intereſt 

and coſt due on ſuch judgment had been paid 


or ſatisfied. 


ne In caſes of Scire Facias to revive judgments - 
_ againſt heirs and ter-tenants, although by the 
law (as it is ſaid it now ſtands) none but ſuch 
aas have freehold leaſes are deemed ter-tenants, 
yet from caution, or want of ſufficient know- 
ledge thereof, it is practiſed to ſummon all thoſe 


| | who hold any part of the lands, even the pooreſt 
[ of cotters, and tenants at will, whereby great 
1 expenſe is induced to the debtor, and alſo dif- 
: advantage to the creditor, by reaſon of the op- 
l portunity thereby given to ſuch tenant to plead 
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APPENDIX. C 

to ſuch Scire Facias, wherefore it is alſo humbly 
apprehended, that it would be of general ad- 
vantage (if the judges of the reſpective law 
courts have not in their power to remedy this 
inconvenience) that a law be obtained to explain 
or declare the common law in reſpect to the 
ſummoning of ter-tenants on ſuch writs of Scire 
Facias, and that it would alſo be of fingular 
advantage if no plea to ſuch Scire Fucias ſhould 
be received in any of the ſaid Courts, unleſs it 
ſhould appear, by affidavit, to be filed before or 
at the time of tendering ſuch plea, that the 
perſon. tendering the ſame hath a freehold in- 
tereſt which ſubſiſted antecedent to the judg- 
ment on which ſuch Scire Facias ſhall be brought 


. | It is alſo humbly apprehended, that it would) TER” . 
be of publick advantage if an act of parlia- judgments i in 


ment were obtained to entitle plaintiffs in all actions on the 


judgments in actions on the caſe to intereſt for © 
the ſums for which ſuch judgments are obtain- 
ed, and alſo to the poſt cofts they ſhall be at in 
proceedings upon the ſaid judgments to levy the 
money due thereon, and to entitle them to in- 
clude ſuch intereſt and coſt in the ſum to be 
marked at the foot of every execution to be 
Wurd on ſuch eee 


\ 


Allo, that it would tend mah to the ail. Officers of the 
patch of the buſineſs of ſuitors in the Courts, 9 
and be of publick advantage, if the officers of the 
ſeveral Courts, or their deputies, were obliged 
by a law to obſerve ſtated hours of attendance 
in their reſpective offices, as is the regiſter of 
deeds. As alfo, if none of them who have the 
e or the records, pleadings and proceed- 
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Parties to 


bills to fore- 


eee borrowing and lending of money, if when 


ga ges. 


— 
8 
SF OP 


APPENDIX. 


ings of the reſpective Courts were to at, as at- 
tornies therein. 5 


Alfo, that it would be a 5 OY means in pro- 
moting the publick credit of the kingdom in 


a perſon who is ſeized in fee ſimple or hath 


an abſolute dominion over his eſtate makes a 


mortgage thereof, it ſhould be no longer neceſſary 
(on a bill for forecloſure of ſuch mortgage) to make 
any perſon or perſons parties thereto who have 


acquired any right or rights to the mortgaged 


premiſes, by means of the mortgagor, or as de- 


riving under him fince the execution of the 


original * 


Ejectment for 


non- 3 
| of rent. 


Alſo, on all ejectments for non-payment of 
rent, where the lands or tenements out of which 


the rent is due and unpaid are waſte or unin- 


habited, and that the principal tenant or tenants 


thereof abſcond, or is, or are not to be found, 
ſo as to be ſerved with ſuch ejectment, after 
diligent ſearch having been made for that pur- 


poſe, that in ſuch caſe, upon poſting a copy of 


the declaration in ejectment ſummons and no- 


| tice upon the principal houſe on the premiſes, 
or if none, upon a cottage, or other moſt pub- 
lick or conſpicuous place upon, or within the 


premiſes, and upon affidavit thereof, ſworn and 


filed in the proper office of 'the Court wherein 


| ſuch ejectment ſhall be brought, it ſhall be ſuf- 
ficient ſervice of the ſaid ejectment ſummons. 
and notice, without any rule or order of the 


ſaid Court for that purpoſe being previouſly had 


frequently loſt. 


or obtained. For want of which 2 Wok half 


a year's rent has been frequently loſt. * 


9 Þ For. want Lad this my a balf a a year's rent has been 


Tf 
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Ik cg Gina "a okay! in the ſtatutes ling Thiden, 


to ejectments for non-payment of rent ex- 
tends to infants out of poſſeſſion as well as to 
infants-in poſſeſſion (as it is apprehended) may it 


not in many caſes render ineffectual and entirely 
fruſtrate the whole intent and meaning of theſe 


acts, and eſpecially where family ſettlements 
are made of leaſes for lives with ſeveral re- 


mainders in them, be they either for valuable 


conſiderations or voluntary deeds ? Wherefore, it 


is to be wiſhed this matter were to explained 


nd ſettled. 1 


"Ai alſo the doubt which have lately ariſen Ibidem. 


on the ſtatute 4 Geo. I. ch. 5, Intitled an Act 


to explain and amend an att, intitled an att for 
the preventing of frauds committed. by tenants, 
with reſpect to the demand thereby required to 


| be made 150 the landlord on the tenant. 


1 


That in caſes Sh a verſon ach Cen by Forcible, Ee, ; ; 


127 


force or fraud been diſpoſſeſſed of his land, poſſeſſions, 


and therefore compelled to bring a poſſeſſory 
bill in equity, or an ejectment at law for the 


recovery of his poſſeſſion, and the tranſ- 


greſſor neither appears, nor takes defence thereto, 
and the plaintiff is reſtored, - either by an 

Injunction or an Habere fac. poſſeſſ onem, ſome 

method ſhould be deviſed for reimburſing the 


it the whole of his coſt and expenſes. 


It is to be wiſhed that ſome 8 Was ds 8 FA _ 


viſed for the obtaining of juſtice on the Common Sabpæna. 


Law Subpœua when it has been ſerved and no ap- 


pearance thereto, other than that of proceeding 
with Contcmpts againſt the defendant to a Serjeant 
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at Arms, which, in the general, is not of the leaſt 


advantage to the plaintiff, — a be 7 
erpenſe to the defendant * 


Now, Were of theſe grievances may be re- 
moved or redreſſed by the judges themſelves 
in their reſpective Courts, others may require 
the aid of the legiſlature,—ſuch of them as it 


is apprehended are within the power of the 


judges are to be laid before them in a memorial. 


Keſolutions catered into by the 


Society of Attornies on the late 
ſtatute for - the better regu- 
lation of their admiſſi on and 
3 8 


July 8th, 1774. 


T a meeting of ſeveral of the principal 
attornies this day held at the Exchequer 


chamber, for the purpoſe of taking into con- 
ſideration an act of parliament in the laſt ſeſſion 
for the better regulation of the admiſſion and 


practice of attornies, and alſo of ſeveral mat- 


ters of practice which require redreſs and a- 
mendment, for the caſe and e of 
1 8 ſuitors. 5 


1 I in the preface” to my Treatiſe of the Lau- Side of 
the Exchequer * method L have ther fuggeſed. 


: - Davy 
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Gon GES Ev ws omann, in the chair. 


The fllowing reſolutions were agreed upon, 


and ordered to be publiſhed in the News- 
3 8 
| RegoLveD, 


That the ſeveral gentlemen of the profeſſion, 
who were this day appointed as a Committee, 


or any ſeven of them, do convene together, as 
often as occaſion ſhall require, in every term, 
for the purpoſe, of carrying into execution the 


ſaid act, and the other acts now in force re- 
ſpecting the profeſſion, and that notice be given 


to the ſaid Committee of ſuch their — 


men t. 


| Rncor ven, 


That the ſeveral offcers of the Four: courts, 
in the aforeſaid act mentioned, as alſo the faves 
ral attornies appoitited in purſuance of the ſaid. 

act, as a Committee to execute the ſeveral 


powers thereby veſted in them, and alſo the 
: regiſters attending the juſtices on circuit, for the 


time being, be conſidered as members of the f 


5 I appointed general Committee. 


| RegoLveD, 


That all practitioners of be ths willing to 


concur. in this undertaking, ſhall be elected by 


ballot ; the name N each candidate to be pro- 
1 Dog 


APPENDIX. 


poſed. the meeting previous to the ballot, and 
two thirds of the members preſent (to de at 
leaſt fifteen in number on every election) in 


favour of the candidate to admit him, other- 
_ wiſe to be rejected, and not to be pro- 
poſed for ſix months at leaſt. 


| ResoLveD, 


That each member hall pay the ſum of five 
ſhillings, Engliſh money, every term, the firſt 
payment to be made on his admiſſion ; and 


that any member, who ſhall neglect to pay his 
| ſabſcription on the firſt meeting in every term, 


ſhall not be allowed a voice at any future meet- 
ing e until he ſhall have diſcharged his a arrears. 


* 


That he und ariſing gon ſuch fabſcription | 


ſhall be appropriated, firſt towards defraying the 


expenſes of the ſociety, purſuant to the orders 
of every meeting, and the ſurplus fund to be 
expended in obtaining any amendments in the 


| preſent and former acts which may be deemed 8 


neceſſary. 


Rr SOLVED, 


That all perſons practiſing as ; attornies, Bt 


qualified by the aforementioned act, or other- 
Wiſe incurring the cenſure and penalties thereof, 
| Thall be proſecuted at the expenſe of the ſociety. 


7 ResoLve, 
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„ at every meeting of the Commirtes 
Chich the Secretary, by order of the Preſident, 


is at any time empowered to convene) all 'mat- 


ters ſhall be mentioned which may appear to | 


be contrary to the ſaid acts of Parliament, or 
to o the . of the ene at _ 1 805 


RrsouV Rp, 


That two perſons, choſen out of every coun- 


5 ty, be appointed as inſpectors of the conduct 


of the other attornies reſiding in their reſpective 
counties, te receive complaints, and to make 
report of any violation of the act of parlia- 


ment, the rules of the ſociety of attornies, or 
of any improper practice; “ but that no cen- 


ſure ſhall paſs without notice to the perſon com- 
plained of, at leaſt four excluſive days pre- 


vious to the meeting at which the complaint 


is to be made, if the party be in Dublin or 


within ten miles thereof, and fourteen excluſive 
days if upwards of ten miles from Dublin; 
and if ſufficiently ſhown to the ſatisfaction of 


the ſociety, then to be recorded in theirgour- 
9 


03 — P 


N 
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| ResoLveD, 


That the memorial, geſpecting ſuch matters 
of practice NERDS Tedreſs and amendment, 


7.8 „ They =O FEAR choſen accordingly, and are to be = 


in the Dublin Direaory, as alſo the examiners, 


1s this 
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this day read and approved of, be preſented by 


the Secretary as the memorial of ſeveral of the 
principal attornies of Ireland, to the right Hon. 
the lord Chancellor, and the chief judges of 


the King's Bench and Common Pleas, and chief 


baron of the Exchequer, as ſoon as the ſame 


may be conveniently copied, and atteſted by 


the Chairman of this meeting, in order to give 


their lordſhips full time maturely to conſider 
the ſeveral matters therein, N to their 


e next term. 


Signed by order, 


Wirts ol coex, ce. 
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Chancery Rules and Practice. 


| ABATEMENT and REVIVOR. = 


| PLAINTIFF or defendant i in a ſuit. may 1 
4 and no Bill of Revivor ve neceſlary, =_— 
3 


= The mers] rule as to abatement, and; to f 
the ſervice of proceſs on Bills of Revivor _ = 
the proceedings thereon, _ ibidem. : _ 


A purchaſer cannot maintain a Bill of Re- 
vor, and . e 1 4 ; 


Abatement i in an Injun&tion Canis; 4 motion 5 
muſt be made to revive in a ſtated time, or 
to be diffolved, 1 16. 


1 When proceſs of contempt ſhall or ſhall not 
fall on an n abatement, „ 20 
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N K 


0 8 OR OLE at oat rotate” dA oe Re Woo V/A. Nas ems 
* 5 1 . * . 1 5 


The maſter cannot. allow intereſt ray the 
words 2 all juſt allowance, 2 page 4 
Juſt allowances, what ? 8 5 


Intereſt money liquidated, in what caſes? ? ib. 
Stated Accounts carry intereſt, 1 ; 15. 


But the intereſt not to carry intereſt, though 


don a mortgage, without ſpecial agreement, 16, 


But ſhall on a maſter's report from the time 


it is confirmed, = 7 . 1b. 
One debt when t to be ſet againſt another on 

5 an n Account, eee e 
| Stoppage, when allowed, | IE : ub, 


The cauſe ſhall not be delayed, to examine 
witneſſes beyond ſeas, for the Account before 


2 ny. „ | HOON #6, 


A iger bill may de in 1 aid of an Ac- 
oount, N | 55 111. 


A Ne K xeal Regnam, may bs for one e defend- | 


ant againſt another 1 m Account, „ ib. « 


The general proceedings bakers the Maſter on 
by the Account. 


"he 3 to be filed, ard form nf 


the ſummonſes thereon, and time and manner 
of ſervice thereof, 6, 7 


: The 


The time given for beta the charge, and 
; if not TY the proceeding, page 


The diſcharge and the proceedings thereon, ib, 
- The Maſter's report, the time for objecting 


a *. and the proceedings TINY" | 7,8 


If leave ſhall be given to except to the report 


5 where no objections have been to it, 


The rules to be eblerved with 3 to 


ſummonſes and attendances before the Maſter, 


and a ſpecial caſe thereon, og 8, 9, 10 


low a n e is to e if 5 plain- 
tiff neglects to take out the report, 140 


5 oOr a creditor, or legte, who has been before 
5 the VV 15. 5 


2 ele Intereſt Money, 22 and Reference 


and apart. 
A 5 * F D A v 1 T 5 
The Affidavit i to be made on a Kill of Ifter- 


pleader, Poe: e 
on a ſupplemental] bill, e ib. 


5 On an amended bill, in 1 to rails a new 
injunRiion. | Where an NOTES on an original | 


bill has deen diſſolved, ib 
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INDEX 


ready for hearing, 7: 207, ene 


| When to be read on hearings, | Fe 65 


See titles Hearings, Motion and ae, and 
; Proceſs. 


An Juſt ALLOWANCES. 
The meaning thereof i in | Account, 


| ANSWER, PLEA and DEMURRER. 


The day of the fxvice if the Subpana, not 
one of the days for „ in injunction 
cauſes, = \.BE 44,7 0 


A defendant who has prayed a Dedimus comes 
to Dublin, he may be forthwith compelled mn 
anſwer i in Dublin, e 5. 


Unleſs he 3 oe to view in 1 coun- 


try, but he may be compelled to view exhibits 
in a clerk's hands, Ar 0. 


* The: practice relating thereto when time is 
| given to Om, „ . 1. 5 


NoO proceſs to iſe te want inf an Anbwer 
without notice, Rn. | . 


The Wann e for preparing gand ales pleas 5 
and Demurrers, N 15 


A Plea and Demurrer to the ſame part of a 
bill, the firſt oyer-rules the latter, 9 


Plea 


: - 1 * 
* ; * N 5 , N y * * 
: * 6 . «if : * 
\ . o 


"Plea ordered to and for- an Anſwer, \ with | 


 hberty to except, e 


Where a defendant atifivers'! as to ths diſ- 
er and E to thy relief only, #6. 


Plea for want f parties, court may -difinifa 
wichou eee or give leave to amend, 1b. 5 


No time given to Anſwer after Domurtes 
allowed, . i ales 


Statute of imitations may be inſiſted on by 


Anſwer, 8 ee e 


A perſon of great age deprived of memory. 
how to Anſwer, | 85 10. 


Corporations, Infants, Idiots and Lunaticks, 


how to n = F ts... 


- Peers * the rakes and Peereſſes, t to anſwer 


open honour only, DO IT . 


Demurrer, in what caſes, and the time * 
filing it, . 15 


* and Anſwer, Demurrer muſt be 


Aſt argued, | 5 e 5 ib. 


 Demurrer als. put in 1 and allowed, the bill 
* diſmiſſed with coſts, 1 „ i, 


Anſwer amended, after ſworn and filed, a 
ſpecial caſe, | e e 15. 16 


On 


1 T4 
i * 
I 1 

1 I, 


- 


INDEX, 


on particular circumſtances a wife's Anſwer, 
RE ſeparate from her huſband, may be received 
"= without , page 16 


Maſter & report ot ſhort Andres to be ſet q 
down in fur inſtead of five running days. A 
miſtake 1 in the former volume, . eee 


See titles amended Bill, Exception Exbibits 
Hearing and Pleadings. 


APPEARANCE. | 
How to be entered, Ge. "=. 2 7 aint 
ATTORNIES Z 
Ez * Their Wee on the late Act of Ml. - * 
—_ ment for the regulation of the admiſſion and 
practice of Attornies, and on the defects and 
grievances to ſuitors 1 in che proceedings of ſome 
of the Courts. e oopif rays ef TIX to * 

. 
When to be filed i in when cauſes, * 


Matters to be prayed by Bills, 1 | 
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. Minors, 8 women, idiots and 13 
king and corporations, how to ſue. A © 


[ . | Suits againſt outlawed perſons, how to be, 18 ö 


Bills in Auter Droit as s executors, aint. 
tors, Sc. 19 uh ib. 
A plain- 


I , N | | E | X | | | 
7 P "Pp 5 — ; d 
4% * * a * D : F , n * 


1A} plaintiff reſiding out of the kingdom to 
ge ſecufty. Locks 23" 1145 e 


* 


A Bill may be to diſcover the e ne rel 
and perſonal eſtate previous to einen * 


Bill from what time deemed a Lis Made; 19 
AMENDED BILL. 

An amended bill, but a bill from the time of 

amendment, and the conſequence which may 


be, if it be on the Popery Laws, 5 19 


Or in an injunQion cauſe, and the affidavit 
| neceſſary thereon, in order to raiſe a new in- 


junction, Sc. The Rule to be the 24th in- 


ſtead of the 25th of March, 11 to 21 


All rules for time to anſwer, and Saen s | 
for not anſwering, ceaſe by the amendment, but 
the ſervice of the n not affected, aq 


But anc terms are put. on the 8 | 
on his getting time to anſwer, and he does not 
anſwer, the terms do not ceaſe on the amend- 
went, 1 „ ib. 


The plaintiff muſt 98 far 1 an anſu wer to the 
amended, as to an origival Bill, . th, 


2 The effect of t the notice on the copy of the 
amended Bill, 15. 


When the pin may y pres for the 1 
ant's anſwer, 5 1 55 e ol 
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Matters ariſing after ang the e Bill 


may be introduced either by way of ſupplemental 
or amended Bill, page 21 


Amended Bill to raiſe a new igel, the 
l to be performed, 2 2 


See title Exceptlons and ning. 
SUPPLEMENTAL BILL. 


The affidavit to be made thereon, 7 ir 


It may bei in aid of an account decreed, 21 


Or after an account decreed, and the account 
OT 8 1 1 


In what caſes 1 in the general, 4 8A 


Sep deren Bil before e Jolie 6 on o the 
beweg Laws to preſerve the priority, een 


No matter to be examined to on a Sie 


mental Bill j in iſſue on the Lo Bill, but not 
proved, 1 80 5 b. 


If no proof to the new matter, Bill to be 
diſmiſſed,” ns 1 ib. 


See title Amended Bil. 
8 R 0 8 8 B 1 L 115 


The affidavit neceſſary thereon in a to 
ſtop the plaintiff in the original cauſe, where 1 it 
is ready for hearing, . nn, 


Croſs 


WW is He. 


1 N D E x. 


Croſs Bill, after iſſue joined, in what caſes it 


ſhall ſtop the original caule, and the affidavit to 
1 made zwhere the cauſe 1 is ready for hearing, 2 . 


nf A RY" amends the orig inal Bill, he muſt 


anſwer the Croſs Bill, before * compels defends 
ant to anſwer the amendment, 8 . 


141 


A cauſe ready for hearing ſhall not be hopped "Sa 


on a Croſs Bill until anſwer, bur on good rea- 
ſon by afhdavit, F372 00 


Nor ſhall time bs given to except, N 3 


Plaintiff i in the. original cauſe ordered to ſtop 


therein- a ſecond time upon report of a ſhort ' 
anſwer to the Croſs Bill, though the time for 
* to the report was not Oy „ 


BILL df REVIEW. 


The uſual ſccuiity thereon, e 


BILL of REVIVOR. 
See tide Abatement, 
BILL POSSESSO RY. 


Annes to the ſherif in i the firſt inſtance, 


in what caſes, 8 25 
Refuſed to ſtop the working of a mine, on 
defendant . giving ſecurity, and why, 3 5 ib, 
nk 'Poſſelſory Bill will lie for matters incor- 
poreal, f 1 * 


„ 


10 pr . 
wh # : whe” th 3 _ 
. — * P F 6 * 8 ' 
* W. 1 71 12 
FN 
- 2» * * c N N : 


If an injunction ſhall be granted to > the wei 


8 on the firſt ſhort anſwer, i 5 pagezg 


If a Poſſeſſory Bill ſhall be retain iter it 


has been diſmiſſed ;' and if it can be properly 


diſmiſſed, 09.86 1 FI 20, 2) 


The meaning of the wards. * lille ſtill in 


being and undetermined” in Poſſeſory Suits, 55 


BILL of INTERPLEADER. 
The affidavit to be made thereon, . St 


Tue death of the plaintiff, in a Bill of Inter- 


pleader, abates not the fuel as to the former par- 
2 ties, : | ID 


B BI L L 8 to o perpetuate the Tame of Wir 


neſſes. 


be th. on filing then; and: A550 me- 


thod of forming the et wok Lee 29 


The ſtatute 13 C e. 9. extends to all Bills 


to perpetuate and the n thereon, * 30⁰ 


BiLts of Discovzry on the Porzur Laws. 


4 


The conſequence which may attend amend- | 


: ing them, as to priority, e 


by it be not proper to file: a ſupplemental bill, 
| - T6 


| Dickie 


* ; 
w 


Proteſtant diſcoverer out of the kingdom to 
give ſecurity, Wn ns, page 8 


| See the former volume, title Popiſ ond 
Popery Laws. 


CHANCERY COURT. 


Ot its extenſive power. in x to Lats 
and perſons under patural diſabilities, 51 to 62 


COMPANIES and CORPORATIONS, 


Ho they are to anſwer, 4 1 Eos 


How to ſue, HER =" 79 


' CONTEMPTS and  MISDEMEANORS. 


Conditional orders generally made i in caſes of "a 
oontempts, e 5 5 N 3¹ 


| _ Marrying an infant 5 of che court, a great ; 
conterapt and DOW enn 32 to 54 : 


Signing the name of e clerk, or 


agent, to any Heading, © Oc. without conſent, 


e 1 a A 80 32 


or publiſhing a an advertiſement for witneſſes, 


ib. 


The uniform EEE OR of Courts s of e 8 
an Contempts and Miſdemeanors, ee 


on :Conditional 8 ces hereafter ritl: J 
a; Decree, 


CoSTS 
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--- taxing coſts, ns 


1ND E K. 


if 0 8 T 8. 
Trey are in the direction of the court, p. 5 


ne given where A large ſum is demanded 
but little decreed, ID 3 


A mortgagee e an n unjuſt defence, the 


5 pledge not loaded with cofts, | e 


Coſts decrecd to a man and his wife and hs 
ny; r 


Plaintiff's clerk accepting coſts purges the = 


contempt, how far. 


See Title Proceſs of Contempt. 


A is; or creditor coming in before the 


maſter ſhall have coſts, 5 W 15. 
No coſt o on a partition bill, : | 2 ib. | | 
The fveral ſorts of coſts, and the expihnan ion 

| of each, „ 

; Where A AY is at — ſeveral days, E 

coſt i is to be for each SS TT - 


The n for the recovery of colts 


decreed, 1 = 37> 38 


If exceptions may be t to the maſter s report 


Caſes where coſts are or are not to be pid, 15. 2 
on 


% 


a a : 
*# * * 1 4 ke 1 ” * FE 95 
q * 


On motion to abt exceptions toanſwers only, 


coſts forty ſhillings, „„ 


The coſts to be paid on a conditional decres 
before the defaulter ſhall be let | in, 68, 69 


Coſts on motions, the general practiee with 


regard thereto. Vo’ 


O expanging ſeandal from pleadings, 99, 100 


 COLOURABLE T ITLE. 
"The meaning thereof i in poſſeſſory ſuits, 2.8 
CREDITORS. 


8 coming in before the maſter on an 


account entitled to coſts, e 36 
* A 
5 When n in time given by the court, 
"what thoſe days F 9, 47 5 
Dies non e What, BY | 40 


Where days are given by the court, a ſcal 


day muſt be the laſt of thoſe days, or muſt 


N clapſe after, FF 40 


A ſhort an, the explanation) thereof, ib. 75 


1 


A defendant taken on a Ga at Arms, 


for not Pruning a Decree, and lying in cul- 


tody, 


1 
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IN D E x. 


' tody, yet a ſequeſtration may iſſue *gainf his 
real and perſonal eſtate, page 43 


The perſonal eſtate may be ſold without 
prejudice to the ROO the rents of the real 
cſate, Os x 4 1 


How ſequeſtrators « are to be paid for their 
trouble, MEET hn OV EO ib. 


How a defendant i is to proceed, if the == 
uff neglects or declines to draw up the De- 


8 Tx) 44 


: The coſts to be paid on a 3 Decree 
before the defaulter ſhall be let in, + 69 


How the Subpona thereon is to be ſerved, I 17 
| Directions for drawing up Decrees, 25 5 44 
DEEDS. 


When a Deed m or may not be proved 
7 Via N 


See Titles kau Habeas Corpus a and Pro- 
eſs. . 


D EM URRER. 
ee ru Anſwer, &c. 
DEPOSITIONS. 


A Depoſition amended be nn 84 


See Titles, H car ing, Inerregatorics, 5 : 
| I S- 


IN D E * 
DI 8 M I 8 Ki 
Bill diſmiſſed for plaintiff s not i ts 


Eleltion, whether he will proceed at Jaw or in 
equity, and the proceedings, page 41 


And where he makes a ſpecial Election to pro- 


ceed at law as fo part, and in oy as to 


a „ 


Or Were he makes his Elefion to heed 
in equity, = OS} oo r et 


Or where two ſuits are in n equity for o one and 
the ſame matter, and the proceedings, 1. 


A dcm on an Ein, not concluſive, 42 


What this WI is to a © on an Eleftion to 


| Mo at law or in equity, : : 10. ; 


Where the RieBiam | is to ed at law as to 
part, and in equity as to part, the bill is to be 
diſmiſſed with coſts, as to ſuch part as the plain- 
tiff elects to proceed: at law in, 3 


A n for want of a replication, TT 
13 ſome defendants have anſwered above three 
5 terms, ahd others have not, —— 


N 


1 Fry infirex to the ſame bill no diſmiſs . 
_ to be till the plea 1 is argued, „ eons” 44 


858 Titles Hearing, Homine Regions and 


; Proceſs. 
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INDE X. 
DUCES H ECU AM. 


The proceedings thereon, a alſo where the 
defendant would conteſt the bringing 1 in of the 


decds, | r 

E L E c T 1 © N. 
To md at law or in equity, or where the 
plaintiff elects to proceed at law as to part, and 
in equity as to part, or in equity only; or on 


one bill where there are two for the ſame 
matter. See Title Di/miſs. 


E 8 T R E ;P E M E N. T. 
See Title 2 lh Bil. 

'E * I D E N C E. 

See Title Hearing, poſt. ſeveral | matters | 


which may or may not be read as evidence | 
thereon. | | 


EXAMINATION & WITNESSES, : 
Bee Title Interrogatories, &c. 1 ; 

8 | EXCOMMUNICATED PERSONS. 
May not be hint 5 e Ay 


Ca 


I N D 'S X. 


EXCEPTIONS 0 ANSWERS, 


Rabeptions to aſs not filed in time, a 
rule to be for liberty to receive them, and the 


Proceedings, 25 "page 46, 47 
"Mow (che defendant i is to proceed if he intends 5 

anſwering over, | 1 
Further ive: if apprehended ſhort, the 
n : 05 | 
Directions for drawing e exceptions, ib, : 


On motion to refer them only, coſt forty 
— FONT : _ 49 


I one of the exceptions to a maſter's report 

be allowed, the whole four 1 the uſual 

depoſite, to be paid back, * 15. 

See Title Bill, amended Anfeer, Nc. 
E X E C U T 0 N. 


A bill may be to diſcover : A perſon 8 real and 
mee eſtate, previous to an execution, 18 


EXHIBITS. 


| Exhibits not produced at the time - appointed 
for viewing them, Re N 


- Oh defendants anſwering without endende 
ing t to view them, . 


Or 


| and why, | 75 1 17 210 10 


Or if defendant views them, and does not 
ane concerning them, page 50 


The form of the conſent for admitting Ex- 
hibits as proved, and proceedings, 7 9 


See Titles en and Hearing. 


F E M E COVERTS. 
| How to ſue and defend, 14156, 17 


Her anſwer not to be read againſt her huſ- 
band, 7 OO 66 
FINE 1 
Howe to be read on n Hearings, [Te - 5 


GUARDIANS and INFANTS. 


— 


An infant cannot bring bis guardian to an ac- 
count, a third perſon may, 85 1 


| Maintenance of infants how to obe adjuſted, ib, 


as 3 over and above the 


maintenance ſnall be allowed, Fc #, 8 


An infant 8 anſwer not evidence againſt hs: 


A decree 2 i againſt an infant, how he 


bindings ad CT bu, 52 


The 


FR 
@ 
1 yr” #7 
22 

= 


1 N. D E X 


The petition for a guardian to defend a ſuit 
| 357 need not me any time before the order is 


ſigned, BPR page 52 


How far a father may proceed to gain the 
2 Cy of his own children, 08 ib. 


The 3 of the perſon of an infant 


muſt be a perſon to whom the eſtate cannot 


deſcend, „ 15. 


The time an infant has to . 


comes of age, upon a decree againſt him, and 
how far he is indulged in conteſting N i. 


The proceedings on the hearing i in regard to 


an infant party, 9 1 Re ih. 
Service of the guardian only with Subpana 

to anſwer is ſufficient, . 
80 of A Subpene t to > hear judgment, | > 


How infants are to fe, appear, and anſwer, 


All motions or applications where they are 


. concerned 0 be 9 2 5 ; 2 3 53 | 


. an aber ſhould: confeſs every 
thing, yet if an infant defendant be to be affected, 


the matters in the bill muſt be TOO - 5 35 

Two ens” guardians and one dies, 
the truſt ſurvives, . 155 
Marrying 
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' Marrying an infant ward of the court, with- 
out the leave or direction of the Court, a con- 
tempt, and how puniſhable, and the origin and 


extent of the Court's power therein, p. 54» to 59 


The en who performs the ceremony of 


marriage not puniſhable, unleſs he be a party to 


the contrivance, | 85 | 56 


How to proceed where thete i; iS an 1 apprchen- 


ſion of the unequal marriage of an infant, ib. 


80 where the infant | is of too render years 5 


4 marry, „ 


Or where there i is an 900 of a clan 


deſtine marriage, and the guardian is but teſta- 


. : LT 5 58 2 


And how if the teſtamentary guardian be 


himſelf concerned in the contrivance, tb. 


Ae the ther. of an fi ld winks 


fortune independent of the father, is in con- 


trivance to marry the infant to prejudice, 
the Court will Le pole: e 


The general power of Chancery as to 3 2 
Ov natur al diſabilities, n 595 60 


Hab. C Carp. a againſt infants | to bring them i in to 


anſwer, hh 47 62 


See Titles Habeas Corpus, Tomine Reple- 


H 


IND E X. 
. HABEAS CORPUS. 
How obtained and for what purpoſe, p. 6 [ 
To whom directed, and how to be ſerved, * 


Ul not obeyed, the proceedings, 12 15. 


, Pluries, and Alias Pluries writs ny 


Hab. N to bring up a priſoner i in a county 
gaol for not obeying a decree, 1 ib. 


And a ſequeſtration may alſo iſſue, Fel 62 


A priſoner in execution brought up to this 85 
8 court ſhall be remanded to the priſon he came 


But in this . an Hab. Corp. Cum cb. may 


iſſue and thereon he ſhall be committed to the 
 Marſpalſea of the Four Courts, e 


| May? ifue to bring in infants to auler, . 


HEARING. 


The preſent method of ſering down aids 
for hearings nin 0,20: v1l8 aneo 1 63 | 


"The Subpana. to hear 8 to ſhow. 
cauſe. againſt a conditional decree, when to be 
eke, JC er en 63. 119 


Tbe order of proceedings upon hearings, 63 ” 


15875 


. 

F ** 

F [1 

\ 

# : 

? * 

> FS | 
* 1 15 
: bo” 
4 „ 
” 1 
by ” 
hd 

| 


I 
1 


f 
: 
"3p 
Jt 
* f 
1155 
"= 
+: 


” 
— — 
— 


154 


NW DE 
On hearings on report and exceptions, p. 64 


Sub pæna to hear judgment, caſes wherein it is 


not neceſſary . ib. 


To be ſerved on the guardian and not on 


the infant, | | | ib. 


Atteſted copies of pleadings when to be 
uſed, and when not, ib, 


Depoſitions in another cauſe, the neceſſary 


_ proceedings for producing them on hearings, tb, 


A bill to Wide no anſwer is put in mot to 


be read, ä e 


A deed referred to by the Sefendine 8 A 


or by depoſitions, the requiſites to be performed 
to entitle nt to > be read on the hearing, 5 64, 65 


Fines, recoveries, records, '&; or proceedings 
in other cauſes, the requiſites to be performed 


previous to the reading them on hearings, 6 5 


So for affidavits, ee orders, and 


eee in the ſame cauſe, © 


Will, POSTED to a Reinet eſtate, how to be 


ö produced © on che hearing, NS 0 10. ; 


How, if of a perſonal eſtate, an atteſted copy 


8 ſufficie ent, 7 263 ee 3 10. . 


When a deed may or may not be proved 
e 66 
ts A witneſs 


\ 


INDEX 


A witch may be examined viva voce by 
calling on the cauſe only without opening the 


Pleadings, 52775 ee, 


8 Cauſe called on track out for non-attendance, 
not to be called ON, Or replaced i in that term, ib. 


x When the R of one defendant may be. 
read againſt another, 3 5. 


Not a Feme Covert's 'sagainſ he buſband, 1. 


* 


A witneſs after examination 8 inte- 


reſted, and plaintiff, his depoſitions may be read 


at the hearing, ib 


„ 


Witneſſes examined, replication withdrawn to 
. 2 to anſwer, and further witneſſes exa- 


The 8 proceedings for obtaining OY 
cation, and bringing on the cauſe to a hearing, 15. 0 


75 i 
Parties wanting at hearing what the court 
pay do, 8 Pg 68 
8 not appearing, or not to be found 
after a proceſs to INS ation, i 


| - The ceſts to be paid on a conditional decree, br 
: before the defauiter ſhall be let i m_ ib. . 


3 on a n for want 1 an 
anſwer to e an amended bill, Sc. 5 


8 upon a LAY WD Wa and bill taken as 
confeſſed for want of an anſwer againſt a de- 
fendant who had anſwered, but had not paid 
the coſt of the procels previouſly entered, ſet 


aide 


. ws 87 1 8 
: | a 1 TY * 5 ” 
* 4 1 
\ 5 7 >. * 
* . * 
N 5 , 7 x * 9 
\ x * fy 4 
\ * 
4 . 
” 


INDEX 
aſide, and defendants letin, on nen of coſt 


out of pocket, - 2 | 69 


But not where an anſwer has been reported 
inſufficient, and no further anſwer put in, ib. 


] 
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See Titles Petre, Guardians and Infants, : 


and Proceſs of Contempt : and ſee the former vol. 


HETR 


if to pay coſts, © 8 page 39 


HOMINE REPLEGIANO. 


In what caſes, 73 


98 A wife cannot have it againſt her huſband, 1b. 


IDIOTS and LUNATICKS. 


How to anſwer, e 14, Ti 


| How to ſue, Te „ 17 


l againſt an order touching IE or 


lunaticks where to be, VV 777d 


No equitable incapacity diſtin 785 legal, 


nor any intermediate ſtate between idiocy and 
. 85 15. 


1 N F A N 7 7 8. 
See Titles 2 and Guardian akd Infants. 


INJUNCTIONS to reſtore and quiet. 
Sce Bills Poſteſſory 


\ 


we. 


I N D E X. 


INJUNCTIONS to \ top Proceedings at Law. 


To raiſe an injunction on an di Bill. 


See Title amended == and page 139 


Some obſervations as to the time for appear- 
ing and e in injunction cauſes, 5 


Injunction, on filing the report of a ſhort 


anſwer, % 9 


A defendant referring to the anſwer of ano- 


ther defendant, injunction to continue until that 
defendant anſwers, 74 


- Cauſe abating, plain to revive, or injunc- 


tion to be diſſolved, 16. 


Where a phintif is to 6 alter judgment, 
i is final judgment, 75. 


£ Injunction if diffolved by 3 e 3 . 
5 Gone ſpecial diſtinctions. with regard to. the . 
neral rule, - : Make i 


The 8 to diſſolve the 3 bs 
where the defendant ee the exceptions 


are ht FG ALA 75 


Where a leſſee i in 8 is a real. perſon, 


he: muſt file an anſwer to a bill for an injunc- 


tion, i . 


Wben helene are or are not to be under 


Exemplificd * conſidered as injuRtions 


ee. Th 
How 


158 . N * X. 


Nes the n is to be againſt an execu- 
tion ready to be executed, page 76 

In what caſes theſe injunctions are uſually 
granted, and the 1 that govern therein, 
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Injunctions to ſtop proceedings at law do not 
ſtop proceedings in the Spiritual court without 
_ order, PE 77 


Diſtreſs for | non-payment of rent, within 
the common injunction to ſtop Poa at -_ 
law, 5 5 


| The inconvenience in injunction cauſes of 
not giving a certificate of no cauſe ſhown, pur- 
ſuant to the order or ſecond rule to diſſolve when 
the time for ſnowing cauſe is expired, until pe- 
3 are Gicharged, „ 7 a 


The time on filing the affidavits on \injuntion TEC 
bills ſhould be aſcertained, | 2 ' 79: 


this Titles Affidavit, After Pha and b.. 
murrer, Bill amended, &c. 


INTEREST. MONEY. 


| Simple contract debts oben to carry intereſt 3 
| 80 5 


Money borrowed in - England on mortgages _ 
in Ireland, how to be conſidered as to the value, 
both as to principle and intereſt, 1b. 


A op 


Fa * 


3 


A charge on an eſtate by deed or will, the 
difference as to the commencement of the in- 
_ tereſt, 1 page 80 


When a legacy out of a perſonal eſtate hall 
carry intereſt, A a 


When intereſt ſhall exceed the penalty of a 
„ 5 "OF 


| See Title Account, per tot. ſeveral ſpecial 
caſes where intereſt ſhall or ſhall not be allowed, 
or liquidated or not liquidated, Sc. 


INTERROGATORIES, Examination of Wit- ; 


— ä and Publication. 


: The notice to be b on a capi Ex- | 


8 parte for the examination of witneſſes, 1 75 82 i 


Interrogatories reported leading, the proceed- 
| ** 5 1 ib. 


A matter not ſet out in the pleadings, though 


proved, cannot be made uſe of, 1 


| All matters alleged, if not admitted, muſt be 
5 proved, Wo 15. : 3 


Croſs interrogatories on a ola to 8 
mine need not be entered with the regiſter 


Quer. if on 2 an examination in town. ib. : 


Though a 8 does not join in 1105 com- 
935 miſſion, yet he mult have notice of the ſpeeding 


of it, 5 VV ib, 
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IN D E KX. 


A plaintiff ſhall not be examined at the de- 
fendant's inſtance, page 83 


if : a witneſs appointed an executor may be 


examined, 5 N 


When one defendant may be a witneſs for 


: another, MI am ib. 


A witneſs diſintereſted and examined, and 


afterwards becomes intereſted and a plaintiff, ib. 


If after examination of witneſſes the repli- 


cation be withdrawn to except to the anſwer, 
and replication is filed to the ſecond anfwer, 
the Hrft depoſitions | ſhall be read, ib. 


The court will not examine viva voce any but 


ſubſcribing witneſſes to a deed, r 


When the defendant 8 clerk. may give the 


rule for publication, 1 , _ 


14 


The general rule for publication when to 


be ſerved, 1 ib. 


Death of one of the parties on the execution 


of a commiſſion to examine, e ih. 


A depoſition amended alter publication, FA 


A member of a corporation examined for the 


: corporation, „ LS 


A wi 


IN D E X. „„ 


A witneſs examined in chief after examined 


De Bene Eſſe muſt be to the ſame inen 
tories, | page 85 


A aint cannot be examined 4 bene eſſe, or 


. adds as a witneſs, and Why, 5 9 


. ordered de bene 1 before ae: Ho 
fendant 5 is in court, he is to be * ſerved 


with commiſſioners names, Sc. 7 ib. 


When a witneſs, though not old and infirm, 


- may be examined de bene eſe - dr ih. 


ut! in what caſes only the depoſitions Ss 
on (hall be POINT, * 


s where a " withels has deli he. 
FT would ſwear contrary to lis firſt depoſitions, 96 = 


oY witneſs dieing before he ſigns! his depoſitions 


they cannot be read, 8 8 2 4 


Sti to examine, if it can 1 be i in term | 
rime, 1 e ib. 


The proceedings on the examination of wit- 


' neſles before an examiner and on a commiſſion. | 
7 ny 

: The allowance to the cornmiſſioners, ſolici- 

bo | torsand clerks, . H 0s », 


| Commiſſion to examine e opened or not opened : 
when it thall be {aid to be determined or not, ih, 5 


See beſore Title A. 
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When fad to be OLE by 


The KING. 


Suits by and againſt him, how to be, , Page 17 
And les the former volume. 5 


LEADING ORDER. 


: All .dpplications relative thereto muſt be in 
Chancery, 7 5 20. 


LEGATEES. 


lente, coming i. in before a Maſter entitled ic __ 
wofts, ; 36 


12 1 M 1 T A +: I 0 N. 
Satute of may be infſted on by anſwer, 14 
ik U N A T 1 c K 8. 


How to aloe 3 14 
* How to ſte, | i 5 : CY — | 17 


MASTERS. 


The rules to be obferved with regard to Hite 
monſes and attendances before them, oy a ſpe- 
cial caſe thereon, 2 . * „ 9, 89. 


The 


| The tf « carky has 1 any proceeding 
ore the Maſter, which cannot property come 
efore the court by . "1. 89 


See Titles Account, Exceptions, Reference 
| and K eport and Sales. 


MORTGAGES, 
When one year and an half's intereſt is 
due on a Mortgage, the court on application 


petition and affidavit will appoint a receiver 
u rents, 1 905 975 


See Titles Ach . 7 erg, &e, 
MOTIONSadNOTICES 


A Notice given, and diſcharged for not being | 


N new notice given to the ſame pur- 5 


: ae, not to ſtop any further proceedings, 91 


Directions for the drawing of notices, and 
the conſtruction thereof 3 in ſeveral caſes, 91, 92 


Pleadings in other courts to be uſed on a 
Motion, the Ons, NS. 


2 
Affdavit to be Me . a Pen in the 
| Oy; the time way allowed, 1, 


7  Aﬀidavit to de filed i in time, if a party would 1 5 
5 baten his motion, ns eh, 10. 5 


Affidavit filed lain, the court Saldo refaſs 2 
| 255 | 94 


L. 2 0 Matter 
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Matter verified on oj one de and not con- 
tradiCted on che other, taken as true, page 94 


1 n what cauſes a pany may reply by affi- 


davit. HR x ib. 

' Where a ; dey | is prayed, notice is to be given 

of 3 on the Motion, ji = 2g 1b. 
1 0 8 T * 


Coſt on Motions, the general rule * re- 
gud thereto, | © hes b. 8 


See Titles Aﬀfdavit, Order. 


NE EXBAT REGNUM. 


It lies for one defendant againſt another, — 


an account, F027 4 BS 5, 95 


NOTICES 

See Titles Motions and es. 7 
ORDERS. | 
An exemplified Order is in | the nature of a an 5 


| Injundtion, | | ENT 95 <> 


What Onders may be moved for without no- 


| 1 and what 8 "Re, ib. 


All Orders to be grounded upon n ſomething; 1 
record in the court, ib. 
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Orders 
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1 interlocutory, or abſolute and final 7 5 
what, LE „ Page 90 - e 


See Titles Dey ae Motions, and N. otice. 


OUTLAWED PERSONS. 


May not be plaintiffs and ſuits againſt 3 
how to be. . 18 


PARTIES. 


Parties wanted at beating, what the court 
may do, e 


Wa | PAUPERS, 


A Pauper giving or conmaſfting to give fas 
Kc. to his counſel or r to be diſpau- 
IO „„ ES TY Hh 96. 


— Selling or 1 for the jevaſin of the | 
; fait, the bill to be diſmiſſed. r Cx - 


; If be ſucceeds, entitled to. caſts, as aber „ 
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= Rx a Peer, and the proceedings to com- 
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How an IjunAt0h is to be entered and pro- 
| ſecuted againſt : a Peer of the Realm, A ih, 


The late ſtatute in regard to pril 5 „ 01 
See Title Privilege. 
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"a Titles E uardian and Infant, Marion | 
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PLEA. 
| Bee Title Anſwers, bre. 
PLEADINGS. 


Atteſted copies of Plendngs when " be . 
uſed, and when not "6 


A bill to which no o ufer is pot in, not ta 


be read, „ 64 
8 Pleadings in other courts to be ue on a 
motion, 25 n 0 „ 9 3 


Bil reported not ſcandalous and exception 
to the „„ 0 99 


þ Where the matter Gd to has Kardalous is - 
relevant, the court will not order it to be ſtruck 
out, until after hearing « or Publication, And ſee in 
my 
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1 N D E X Ti 
1 0 my treatiſe of the Equity da the Exchequer, 
5 ſeveral ſpecial caſes on this Wl 


3 proged, and the coſt in this caſe, 100 


Bill may be referred for proixty, wt 7 5 


for ſcandal after anſwer, 


The proccings on the ae bene the 
maſter, 385 | ib. | 


POSSESSIONS. 


W. oppoſing proceſs for giving or quieting 


Poſſeſſions, with the redreſs to the perſons in- e 
| joy and the Wann far TPO: he 
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PRIVILEGE, 
e rue N, 


The 20 kan to Privilege of Parlament . 
in ſuits, 107 


rocks 
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how to be, 0 2103 
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- Savin how i E in in general, bete 104 5 


3 where a On has two en of 


A varkin abroad who has an attorney han, © 


E. to be ſerved, "I — 


Or perſons abſconding to avoid ſervice Sc. ib. 
Were of the huſband for the wife, hal = 


| _ good, and when not good. ſervice, 1 85 


A Subpana returnable immediate, how long 


in force, e e 


Subpana to hear judgrnent t a odd | 


onal decree, when to be returnable, | —" 


Caſes wherein it is neceſſary to ſerve it, 64 . 


To be ſerved on che . and not on 


the infant, = 17 ib. 


PROCESS CONTEMPT. 


A defendant taken on a ſerjeant at arms for : 
not performing a decree, and lieing in cuſtody, 


yet a ſequeſtration may iſſue your his real and 3 


Pen eſtate, 43 | 
The en ente may be ſold without pre- 5 5 


Judicing the N the r rents of the real 


eſtate, „ 
. How 
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EO INDEX. 


How: backen are to be pad kor ther 
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trouble, 5 Page 43 
No Proceſs of Supt to ide againſt the 
perſon of a m_ nn 98 

No Proceſs to ifſuc for want Xs an ner 

without notice, . | ET 106 
: Attachment directed to the purſuivant, when 
proper and when note. PAP 15. | 
if the Court of Chancery of E ingland can 
iſſue a ſequeſtration to Ireland, © Wok 1b. 

Accepfi ing the coſt of the Piocels of Con- 
a remiſſion of them? EO 
A ſpecial diftinQion thereon, = i W 


WW When Proceſs of Contempt ſhall e or ſhall not 
- fall on an abatement, , 1 


When a n does or does not abate 
by the death of the party. e e 


Sequeſtrators o on a meſne Proceſs, how to act 
| as to the profits, NY 25 | 1b. ; 


8 7 3 caſes a notice ſhall or - hall not ſtop _ 
Proceſs, e 2 8 


"'S dS, 


* Sequeſtration lies cl the goods nnd | 


7 the party is in | cuſtody 2 the attachment. 
235 107, 108 
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- Perſons FE: let in to conteſt in a 
| fummary way, ES 


| Proceſs June pro une, E e ee 


See Titles Abatement and Reviver, Hnſeer, 7 
Decree and Hearing. ; 


PUBLICATION. 


| The preſent proceeding for obtaining Publi- 
cation, 8 yh 67, " 


See Titles Heoring 2 dec. 
P U R c H A 8 E R. 


A Purchaſer cannot maintain a bill of revivor, 1 


RECOGNIZANCE 

| How vacated in the geben, „ 1 
How, where a minor is in the caſe, 4 
R E Fo 0 V E R 1 * 8. 

To be read on hearings, . 75 65 


REFERENCEmdREPORT. 


A Maſter's Repart is a judgment af he 


Maſters 


V 
= Maſter 8 Report of a ſhort gniver to be ſer e 
. in four running day, page 109 
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REPLICATION and REJOIN DER, 


23 Ie not Joined by the Replication, and 
When, 1 "© TN 


Spec ial Replications ſeldom Kled, but if 
fled de defendant to be appriſed thereof, iv. : 


3 Service of defendant's cak with Subpana = 
rejoin where the defendant lives forty mules from 
Dublin, good, Fn „ 
Better for the plainif to n, and why, 15. 


: wy ooh may. be beard on bill 5 anſwer, 
though Subpana to rejoin be ſued out, but not 
ſerved, SO | | 0 ib. 


© REVIVOR, 
See diam. 
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| the Sales of Land in the Court of . 1 


Notes * 


_—_ INDEX. 


Notes of, hs Re for the are Ss 
and when not to be taken, + page 1 TRY 


SEQUESTRATION. 


See Titles Decree, Hearing, Proc of Con- 
. — | 


SEMBLANCECRIGHT. 


55 Tue meaning thereof i in poſſeſſory fits, 28 
SETTINGof DEBTS. 
See Title Account. 
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STOPPAGE. 


In account. See T itle Account. 


SUBPOENA. 


if it bn to ſhow canſs mn a conditional 5 
5 decree woe to be returnable, and. how to be 


ail to bear Judgment when not bellen 
to be ſerved, En . 64 


Tf . an . to be ſerved. on the 
| Guardian not on the infant, Co 53, 64 


SUPPLEMENTAL BILL, 
| See Title Bill 


TS 
TRUSTEES. 


Not appearing at the hearing or not to be 
n after proceſs to a ſequeſtration, page 68 


5 VOCE. 


When a ; deed may, or may not — 
Viva Voce, | 66 55 


See Titles Evidence, Hearing, ae. 
ries, —_— 


WILLS, 9 


Wills relating to a freehold eſtate, how to be 1 
produced on and how on a perſonal 9 
9 2 9 65 ä 


[ WITNESSES. 
| And Witneſſes examined de bene 47. 


See Titles Evidence, EHu, Anterregate | 
ries, &c, 
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5 1 | 1 Co NDITION AL D 1 CRE 8. 


IN the caſe of Lord Ningſton and others, Conditional 
I executors of Lady Deſart, againſt Thornbill Decree on a 
and others, in the court of Chancery, the 1 5th.ſequeſtration 
of December, 1774, the defendant Edward Bad- not to be 
bam Thornhill having put in two ſhort anſwers, + one 

to the plaintiff's bill, and the plaintiff having defendant, 

obtained a Conditional Decree againſt him; where there 
and he having ſtill ſtood out and declined: to are ſeveral, 


| 2 e gy . until they 
Ty anſwer, the plaintiff had the cauſe ſet down to have all an- 


made abſolute 0 


be heard, as to him, upon the Conditional De- gy. oer 


| = | | | $87 W er | 
cree; but when the ſaid cauſe was called on, like proceſs 


it appearing that there were ſeveral other de- againſt the | 
fendants in the cauſe, who had not anſwered : others. 
but that ſeveral proceſs of contempt, tho' not 


: fo far as a ſequeſtration, had iffued againſt 


* 


them; and it being mentioned, by the counſe!l 


for the defendant, that if there was then to be 
a final decree in this cauſe, there muſt alſo be 


ſeveral other decrees, ſome of which might hap- 
pen to claſh, and great confufion be occafion- | 
ed thereby; beſides, that an account was pray: 
ed, on which it might be neceſſary the other 
de'fendants ſhould be attendants, and a decree 

to be had on the whole; the court therefore 
n . „ --. refuſed 


- ditional De- 
3 . ſervice, delivering a copy and ſhowing the ori- 


85 ſerved. ginal will do; but otherwiſe, the original Sub- 


ConpimTtionaAL Dzcare. 


motion was made on behalf of the plaintiffs, 
” upon notice, that the defendant might pay the 
coſt of the Conditional Decree, and file his an- 
ſwer in a ſhort day, to be appointed by the 
court, or that the plaintiff may be at liberty 
to renew the ſequeſtration, in order to ſequeſter 


_ defendant's eſtate, without prejudice to the 


Conditional Decree, but it was objected to b 


the defendant's counſel ; for that if this motion 
© » was to be granted, the plaintiff would have two 


Eo 4 exiſting at one and the ſame 


time; one, en which the Conditional Decree 
Was ade for want of an anſwer, altho' the 


plaintiff had the benefit of an anſwer, by the 


dill being taken as confeſſed; the other (Which 


was an inconſiſtency) to compel the defendant 


to anſwer, and to ſequeſter his eſtate, (which 


Was a very large on-) and putting him, per- 


Fa to five hundred pounds expenſe; where- _ 
| Ay 8 fore, the court refuſed the application, but 
A Rap / - without coſts, for that his Lordſhip thought, in a 


caſe where ſuch deldy had been given, an expe- 


riment, tho ſo much out of the common road _ 
«of e was not blameable in an agent. 


6 NOAA to "rhe Subpaya,.1 to "ſham 3 on a 5 5 
 Thow cauſe Decree, need not be perſonally ſerved, an in- 


againft a Con- feriour ſervice will do; and note, in perſonal 


ana muſt be delivered to the ſervant, Sc. as 
in caſe of a Subpena to hear judgment; a copy 


of which a prudent agent will keep, in _ 8 


at the foot or on the back thereof, the better 
t \ make the affidavit of the ſervice. 


woors 


R "refuſed to hear the cauſe. Afterwards, the . = 
fendant Thornhill ſtill declining to anſwer, a 
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N the == of Hume 44 Bed a PTY 
Lord Ely, 29th Feb. 1768, it was 9 
mined by the Lords of Great-Britain, on an 


appeal from an order of the court of Chancery KEE 
- here, that no appeal lies to their houſe from 
. any orders touching commiſſions of Idiocy or 
Lunacy, as the proceedings in this caſe are on 
the petty-bag ſide of the court, SOA to 

0 N rules of the common law. 1 ; 


* 


3 che crown. | 


At in She Gone Ae: 10 Jah, 1774 . : 
Aa © Bon had- iſſued to inquire, if the late 
Lord Eh, under whom the preſent lord, his 
uncle, the defendant in this cauſe, derived, was 
an Idiot, or a perſon of unſound mind, and 3 
705 return e 1 part a mor ſolemn eg 355 


1 » But an e may bn in 0 is to. 5 85 Nn 1 
council, the juriſdiction in this caſe not being in the Lord 

Chancellor, but by a royal ſign manual; that otherwiſe 

be the error ever ſo great, the party may be deprived of 

the royal protection, to which the law entitles him. 3 

FP. Vill. 108. Sheldon TO” 1 god 1 2 and 8 

ie. notes to the caſe. ; 


And e in the fare cls. the 8 50 
85 bes found not an Idiot, nor a perſon of un- 
ſound mind, the court refuſed to grant a new _ 
commiſſion, there not being any precedent (as 

it was faid) of any new inquiry in a cafe of 

that nature, where there v was a finding againſt 7 


JE 2 


als v a 7 * " = 
N 8 y en * * 25 0 
* TS Fx} CT 5 
* . . Lo, * 
* 8 n * wt C * 
* , y 
L * 
* * > . 
wy l 923 
5 0 R | : 
* , F . 
j - 35 
« \ 168; — 
* þ 0 ( C 
F — * ** 
e — y * 4 "5 | 
x . ; 
2 ry 
* 


Irre and Lowaricks. 


9 bh Aa Wal reſpectable jury) that he was not 1 | 
Adiot, or a perſon of unſound: mind; yet not- 
TE withſtanding this, and that the late lord had . 
levied fines and ſuffered recoveries of ſome of 
 _ theefſtates in queſtion ; the plaintiff Hume, Wo 
Was a remainder-man after an eſtate- tail, limit 5 
ted to the late Earl of Eh, by the ſettlement of _ 
Sir Guftavus: Hume, his grandfather, in 1729, 
filed a bill in this court, charging that the late 
earl was totally incapable of underſtanding on + 4 
WY executing, any deed whatſoever, being either an 
Idiot, or in the next degree of weakneſs to it; 
that the fines ſo levied and ſuffered by him were 
without his knowing the import or effect 5 
them, and were ſo levied and ſuffered under 
manifeſt circumſtances of fraud, impoſition, 
and undue influence, and praying that the deeds 
_ declaring the uſes of thoſe fines and recoveries. 
might be ſet aſide, and the fines and recoveries _ 
declared to enure to the uſes of the ſaid ſettle: 
ment, and that the defendant Lord Ely might + 
cConvey the eſtates to thoſe uſes; but on a moſt _ 
ſolemn hearing, Lord Chancellor was of opinion, _ 
ttmat the finding was concluſive ; that there was 
no ſuch thing as an equitable 1 incapacity diſtin> _ 
from legal; and that to admit of any rules or 
. rule, for meaſuring the capacities or underſtand- 
ings of men, for the management of their af. 
i 1 hos might be of the moſt fatal conſequence to 


ſociety ; nor ſhould a court of equity admit of 


any ſuch inquiry, unleſs where fraud, impoſiti- 

on, or undue influence were manifeſt, which 
the court was of opinion was not in the preſent 

cCaſe, and accordingly the bill was diſmiſſed, 

but without coſts; which diſmiſſal was after- _ 

wards affirmed on an appeal to the Lords oo 1 

8 Great. Britain, ao without coſts, ' 1 


- tas. Pratt. vol. iſt and 2d, for ſeveral W 
caſes and many. relating to Spain: and if A 
naticks. 8955 4 


3 INFANTS. 
4 = N 8 Gee Title ou dn; 


EO REPLEGLANDO. 


N the 22585 of Cufe Sts S in 5 1 N 5 | 


Petty-bag Side of this court, on Friday the mine Replegi- 


d of February, 1 an a licatio was made 4nd» by a man 9 
3 Y, 77.5» PP N r e 


and the pro- 


pPy the plaintiff, by petition, for a Homine Reple- 
Fgiando, to have Mary Cuffe, otherwiſe Levinge 7 ceodings 
his wife, replevied to him, upon affidavit of her 
being detained from the plaintiff by the defend- 125 
ant her father; when the Lord Chancellor, in 
the chamber of the court, on reading the I 
tiff's affidavit, was pleaſed to order that the 
matter of the petition ſhould peremptorily come 
on before him, on the Wedur/aay following, 
and that the parties, Mr. Levinge and Mrs. 
3 = ſhould be forthwith ſerved with the 2 707 meds | 
BY and the paindff 's affidavit. . Sg 


WO 7 * 


The Aeferdant Sata 4 We en Ad lbidem. 1 
A that the plaintiff had left his Wile at the W 
defendant? s houſe, and that ſhe was not under 
. reſtraint, but free to 89. where the Pleaſed. 
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ts was ein on i behalf of 8 plaintiff. hay” 
the Homine Replegiando is an original writ; is of 


courſe, and not of grace, and the party may i 
fue it of right; and that it may be granted on 

a motion or petition, in the firſt inſtance, and . 
without giving any time to ſhow cauſe, as it 
was in the caſe of Bagel againſt Low, in this 

court, in Lord Chancellor Bowes's time; where- _ 
upon his lordſhip, without hearing any counſel 

for the defendant, awarded the writ. Authori- 

ties cited, were 492 Carib. 296. r Atk, 633 
2 Alk, 237. 1 Strarge, 478. 12 5 Will. 26. 
. Lord Raymond, 61 3. Skin. 397- 1 Burr. 542 


Re uo." Re 77 79. 


* 


This v writ is ly W in rhe cron op 
of law, either Kings-Bench or Common- Pleas _ 
1 Wet dog, N as its 1 in mat- | 


» Whether it 2 or mall n not 5 fo 3 1 oo 
Pe in the firſt inſtance, depends upon the nature of 
the caſe in which the writ is applied for, and its cir- 

_ ___"eumftances; if they ſhall appear, upon the petition and © 
© "affidavit, to be fuch as require the immediate interpoſitionn 
of the court, the writ may be awarded inſtantly; but 

i ſuch a neceſſity for ſuch an immediate interpoſition does . 

not appear, the court will give the party an opportunity 

Hf anſwering the affidavit, That's an ee uſe a Bo not 5 3 

„ de made of this v writ. Ra” . 


8 1 the writ in this: FE was c to > he W „ 
by the curſitor, although the clerk of the hanaper ap- _ 
5 n it belonged to his office; but as all original 
. writs are made out by the curſitor, and this. is ane. he ik x 
th N officer to yes it. . 3 8 
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7” writ is not entitled to it, it muſt. be pleaded to 


in court about the infant: but that if the infant infant. n ö 
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Ab n and of violence is eſpecially „ 
bitte) and may be there declated upon; and 1 
ds it is a remedial writ, the defendant againſt | 

© whom it is ſued 1s obliged to alſign ſome cauſe 

Why he does not comply with the writ; ſo re- 
ſolvedt in Truelocl's caſe in the Ga of 1 . 

land, 42d e 285 1 , 633. | 


- .: | . 6 | | | 
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i in Ane ke: Gilt ws Keticn- being to If after zrant- "M0 
n an order for ſuperſedinig this writ, De ed the court 
bomine Replegiando, the Lord Chancellor was of. FR hh bv 9 
opinion, that after it was granted he could not "I 
ſuperſede i it; that if the party who ſues out the 


below. But his lordſhip obſerved, that it was How, if in 
the caſe of an infant, and: that there was no ſuit the caſe of an 


had been in court, by being a party to the nt, 
"Mt _ be otherwiſe. Om. and 2 atk. on rol | 


" 14 9 . Sg. 4 «99. a4 4 F. ; 1 8 — p 
l * ** * * ' 2 : f n * 1 * 77 . 


That were 3 © brought OE my 9 12 2 N = 
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n a writ K. Klein Wel The form , 
"ith an alias and pluries, were awarded to iſſue the writ in 
all at once, directed to the ſheriff of the county the preſent 
where the defendant. reſided, returnable into caſ. 
the court of King s. Bench, commanding him in 
e words, that juſtly and without delay, 1 
he replevy Mary Cuffe, otherwiſe: Le ringe. 


5 ed the 7 5 9 wife, whom the 


6h de- 
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5 "hen derains, as 1s * Sf. * 


of the beſt authorities; bur this it ſeems is according to 


the circumſtances ; in ſome caſes it might be attended with 
faoatal conſequences, were the party detained to be deliver _Þ 
+ bf to . in others as Wal i it were not 


, / { "© is 3 Se 7 | 1 
- Ck” F 3 hg * 18 z 


- 0 * . 


* 


I. is or FE: that jy city the. Weit — once iNued Fo Os 
; Chancery, it is de officio, and that the court has nothing 
further to do in it, but perhaps this may be „ 

the merits; or is all after. juriſdiction traceferred Gagiehs' = > 

TY ſuperior to the inferior court? 2 Atkins, 23 74 WiFi 5 

= writ has not been executed, and the return is out, 8 

mould ſeem the enge e can n then 8 only be by the 5 


court of ee, 5 8 ba 


It is 8 fad, Una tho weng may force e open doors 5 


1 s ad of have wilt, 1 


i I. 


« - defendant Richard Levinge 8 and [cy ta- . : 


* 10 ea of. ws ancient Srecellenty” 1 ty . 

5 is to be replevied to the plaintiff, ho ſues out 
the writ of Homine Replegiands, but his lordſhip in this 

"cafe ordered it at large, as above, as agreeably to ſome 


15 RP een Dh the Wai is . at able. i Tay ra, Ny 
8 if the ſheriff meets her at the place where ſhe is detain- | 
ed, he is to take her thence, and give her a fair and free 
Opportunity to go whereloever ſhe pleaſes ; whence it 
might ſeem as t ene writ of the! POR Ge 
ns FRO b TO CCRT be hn FRY 1 5 
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7 a 1 7 . there 1 18 e of tie N 1 
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The Pe 8 in 1 > HI to. — 


Which the Wiit bY direQted. 


lk the ſheriff. wakes EN EV in returnidls the elf the her 
5 writ, or an improper return thereon, the court mare default 


wich a directed, upon it ſo appearing 8 5 Fr 


him before the juſtices at a certain day. . *bereon. 
n vas to 154, and M. R. B. 3909 


Af the. heif? terug an 12 8 writ: of Rn If i he returns 


335 that: he hath replevied the perſon derained, pur- that he hath | 


ſuant to the directions of the writ, and the fact St lee ar 


069" N 


If he renne that whe party with. held bat If he 8 - | 
Een, ſo that he cannot deliver him or her an Elongat 


(as the caſe is) then the plaintiff 'ſhall have a I 


Capias in withernam, to take the defendant's 


ings. 


: body (whether he be a peer of the realm or com- tide. 
mon perſon) and keep the fame until the deli- 


very af the firſt diſtreſs, or party detained; 


1 PP, the ſheriff returns non eſt inventus, 5 oe 


the Capias in withernam, againſt the defendant's 7 


_ then the plaintiff . have ſuch urit 


. engen, If upon ſuch return on a W Replegs- 


ano, at the inſtance of a huſband to replevy his wife, it 


5 bad happened before the return had been ſo made, ſhe | 


_ /Aad returned to the place where ſhe had been detained, e 


5 /feould the court below compel the ſheriff to 'amend his 


return on the writ ? or would he after this be ood So 
"0 euramg an Elongat. thereon ? To. 
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How Reit kel! Ins. 


19. en V4." F. N. B. 7³. 


Aubengh on the Piaries R ins . the 


ſheriff ſhowd return an Elong at. yet if the de- 


er appears, the plaintiff ſhall not have a F 


mut her nam, becauſe the e may gage de. 
Hiverance, * 


—.— 2 * party a of) and KY 8 
whom the writ ſues, appears or gives bail, 
(if on the circumſtances of the caſe it ſhall he 
thought fit to be given) the Capias in wither- 


nam ſhall not iſſue, and he may immediately 


put a rule on the plaintiff to declare in replevin - 
"4 him; but in order to ſuſpend the iſſuing 
of the writ 'of witherram, a cautionary notice 
ſhould be firſt ſerved, that the defendant is 
- to plead, &c. and to this declaration, if 
the uſual plea, (which is, nen cepit) be pleaded, 
the further proceedings are according to the 
practice of the court in ſuch caſes, into which 


the writ is made returnable, and which do not 
differ from a common replevin for cattle. 1 


See before, p. 70, Title Hmine Replgiando = 


105 * The 5 of the recognizince of bail in this an 
tion is, that the party defendant "ſhall appear, de die in 
diem, plead non cepit, &c, and if judgment ſhall paſs 

5 againſt him, he ſhall render the body in wwithernam, and 
- ſhall alſo pay the damages and coſts recovered by reaſon | 155 


PR of the 8 and . Sc. 1 TEAS: 256. 


5 5 1 


n his goods. And if thereupon the herift 
return, that the defendant hath not any goods, 
Sc. then a Capias ſhall be awarded, and Ei- 
_ gent. and Proceſs of Outlawry. e Ed. III. 
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\EORGE 5" Third b the. race of 5 
I God, of Grtat- Britain, a. gr Ire- ITY 9 
F. land, King, defender of the faith and fo forth; ande, alas. 
to the ſheriff of the county of Kildare, greeting, and Plurie. 
Me command you, that juſtly and without de- 
lay, you cauſe to be replevied Mary Cuffe, 3 
- © otherwiſe Levinge, wife of James Cuffe, Eſq: = 
whom Richard Levinge of Calveriflown in the _ 
county of Kildare, Eſq; took, and fo taken de- 


FER 
er yn 
Wh ry 72 
g . 
rd 


. 


5 tains, as is ſaid, unleſs ſhe be taken by our : 


ſpecial command, or of our chief juſtice, or for 


the death of a man, or for our foreſt, or for 


any other right wherefore, acoording d 


law and cuſtom of our ſaid kingdom of re. 
land ſhe is not replevyſeable, that we may 


bear no more complaints thereof for want ß 


juſtice. Witneſs Simon, Earl Harcourt, out. 


. Lieutenant General S General Governor of 


7 our kingdom of Ireland, at the King's Courts, BY 
the twenty-firſt day of N in 8 fif 25 
55 Z 1 year of. our reign. „ NT 
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| Fo EOROE 195 Third 85 . grace of 5 
| 8 God, of Great- Britain, ' France and Ire- 
land, King, defender of the faith and fo forth; 

to the ſheriff of the county of Kildare, greeting. 
We command you, as before we did command 
vou, that juſtly and without delay, you cauſe 
to be replevied Mary Cuffe, otherwiſe Levinse, i 
wife of James Cuffe, Eſq; whom Richard L#. - 
vinge, of Calveriſtun in the county of Kildare, i 
'Efq; took, and fo taken detains, as is ſaid, un- 
leſs ſhe be taken by our ſpecial command, or of: 
Dar chief Juſtice, or for the death of a man, or 
8 — for our foreſt, or for any other right where- _ 

=> --... Fore, according to the law and cuſtom of our 
kingdom of Treland, ſhe is not replevyſeable, 

3 5 that we may hear no more complaints thereof 

zʒ: for wart of juſtice, or that you ſhould ſhow us 
cauſe why our other mandates, to you thereof 

directed, you would not or could not execute. 

_ OT ' Witweſs' Simon, Earl Harcourt, our Lieutenant 
 _. _ * General and General Governor of our kingdom 

of Treland, at the King's Courts, the 22d day 


. C * 


of February, i in the 1 HE. of c our reign.” 
 FITZROY.. FEE ' fir2ROY.. 0 


\EORGE the | Third PAY . grace 'of 
„ God, of Greas- Britain, France. and Ire- 

= 3. Jam King, defender of the faith and ſo forth; _ 
T80ũ᷑̃ the ſheriff of the county of Kildare, greeting. 
Whereas we have oftenetimes commanded - "yoke, 
tat juſtly and without delay, you cauſe to be 
23 9 1 8 52 Ber otherwiſe LR wife of 
N „ 
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Hosen RepLeciano. 


E: "er Coffe,/ Eſq; whom Richard Lininge, 7 
Calveriſtoun in the county of Kildare, Eſq, 
took, and fo taken detains, unleſs ſhe be taken 
by our ſpecial command, or of our chief juſ- 
E tice, or for the death of a man, or for our fo- 
fkeſt, or for any other right wherefore, accord- 
ing to the law and cuſtom of our kingdom . 
Teland, ſhe is not replevyſeable, or that you _ 
& - ſhould ſhow us cauſe wherefore our other man- 
dates, to you thereof directed, you would not 


or could not execute; and you, as we are 


WE informed, deſpiſipg our commands aforeſaid, 
= have hitherto neglected to replevy the ſaid Ma- 
, or to ſignify to us wherefore you would not 
or could not do the ſame, to the manifeſt con- 
tempt of us and our mandates aforeſaid, and to 


the great damage and grievance of the ſaid 


James and Mary, wherefore we very much 
© admire and are moved; we ſtill command you, 
*. firmly enjoining you, "that the aforeſaid Mary 


you cauſe to be replevied, according to the te- 


nor of our mandates aforeſaid, to you thereof 
N before directed; or that you yourſelf be before 
us in fifteen days from Eaſter- day, whereſoever 
we ſhall then be in Ireland, to ſhow wherefore 
our mandates aforeſaid, to you ſo often there - 
of directed, you have neglected to execute; 
and have you there this writ. Witneſs Simon, 
Earl Harcourt, our Lord Lieutenant General 
and General Governor of Ireland, at the King . 
Courts, the twenty- third day of ds =. 
: the fifteenth your or our "en: 8 1 
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N - 25 Caan to the Hd * $$ nies 1 = 

Ii that before the coming of this writ to my | 
hands, the within named Mary Cuffe, otherwiſe 

5 Levinge, was removed or eloigned by the with- 

in named Richard Levinge, to places to me un- 

| known, fo that I could not replevy the faid | 

2 * as by the with: writ I am com- 


— 


wh 3 


— 


_— 


80 anſwers, 


108K 3 FINLAY, Sheriff, 
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BILL POSSESSORY. 


= e \H E _ .of Lord Glerawl and _ l | 
- _ may brin | : 
* Poſſeſſory bill, againſt Plunket and others, in my former 
„ volume, p. 52 to 54, on a Poſſeſſory Bill, hav- 

© pants holding ing been brought before this court, on a re- 
_ oyer, and the hearing ordered by the Lords of Great-Britain , 
proceedings. and on an original and ſupplemental bill, praying 7 

do not differ 3 

” from the pro- that the proceedings in the former cauſe may # 
Ceedings on | be- revived, and to have the benefit thereof, 
pioſſeſſory and the four clerks not concerned in" the cauſe a 
TY N in 8 having certified, that by the ancient and un- 
“ interrupted Pen and uſage of the court, 


1 2 landlords had brought Poſſeſſory Bills againſt 
tenants holding over; and that the courſe of | 


0 ee on ſuch bills Wan not differ . 3 
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not been any inſtance, chat they could find, vx do not 


* 


ry cauſes in 


* 


vivor, or in the nature of bills of revivor, in ee e 
poſſeſſory cauſes in general, where the form- the uſage and 
er proceedings have abated; and further, courſe of the 


* * 


tween land- 


mant. 


On the. 1 of May; IT 5, the einne 


= decree was pronounced: by his Lora ER, 


| and let the bill be diſſmiſſed, without prejudice _ 


8 Tee the 1 er — e e 1 


to any remedy plaintiff may have at laws but 
without colts. 4 


. 


Z 2 the caſe. 8 Gene . Brown and 5 N 8 

others, in this court, Eaſter term 1775, a queſ- on e Foſſeſſo. 
tion aroſe, if a remainder- man, under a family 7 my om „ 
: ſettlement, could maintain a Poſſeſſory Bill, by minded 


> counting on the poſſeſſion of the tenant for life on the paſtel} — 


under the lame Aenne ine Ne was e fion of a te- 


; thus. So Es REF „„ £45, NL TOP _ 


8 
: : 


& under the 
ſame deed, 


7 William "0 NE 3 of 8 p Jaintif, on the on ; | 5 : 
and Mar tha his wiſe." whoſe eſtate the lands in circumſtances __* 
- We were, in 1749, executed a deed of ſet- oft the caſe, 5 nl 


ement, limiting the fame to William for his 


life, remainder to the plaintiff for life, with re- 
9 mainders over, and a fine was levied by iam 
and ms wife, to. the uſe of the ſettlement. 


And . allo ee,” « « that ens ud Bills of r revi- 22 


or any uſage whatſoever of filing bills of re- Ne 10 ee 


that the uſage and courſe, in poſſeſſory bills une, when | ; 5 3 
„ between landlord and tenant, had been. the, urn 


* D awe. and not different 1 in that FORTE: > e and te- 1 
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The Sheriff 's Return eee ; : 


Eos 1 Certify to the 75 the King wills W . 
: that before the coming of this writ to my 1 | 
hands, the within named Mary Cuffe, otherwiſe 7 
_ Levinge, was removed or eloigned by the with- 
_ 8 in named Richard Leving e, to places to me un- E 
+ +. + known, ſo that 1 Pa, not replevy the ſaid 
JJ Mary Cuffe, as . the: within ä com- 


border INLAY, Sheriff, 


BILL POSSESSORY. 


1 | Landlords H k caſe of Lord Glerawly and POD, 5 | | 
= == = againſt Plunket and others, in my former | 
y bills a 
Aacgeainſt te- volume, p. 32 to 54, on a Poſſeſſory Bill, hav- ? 
| nants holding ing been brought before this court, on a re- 
over, and the hearing ordered by the Lords of Great-Britain , 


. . and on an original and ſupplemental bill, praying 5 
tom the pro- that the proceedings in the former cauſe may # 
 _ceedingson be revived, and to have the benefit thereof, 
poſſeſſory and the four: clerks not concerned in the caſe -| 
 caufes in be- having certified, that by the ancient and un- 


Bk 9 L interrupted practice and uſage of the court, # 


_ * landlords had brought Poſſeſſory Bills againſt _ 4 


1 5 t tenants holding over; and that the courſe f 


Pr a. on ſuch bills does not „ \* 


| | decree was pronounced DY his DRC ve 


x and let the bill be diſſmiſſed, without e 
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And e allo es, 10 dar hens had] Bills of revi- 
not been any inſtance, that they could find, 5 do de 
or any uſage whatſoever of filing bills of re- Ne in 3 "= 
vivor, or in the nature of bills of revivor, in 3 —— 
poſſeſſory cauſes in general, where the form- the uſage ank 
er proceedings have abated; and further, courſe of tze 
that the uſage and courſe, in poſſeſſory bills e, When 
between landlord and tenant, had been dhe eren ed. => 
fame, and not different | in that reſpect.” = -2;tord-nnd t. 


G6, 6c 


On * 27th of May, 197 5, 9 7 5 flowing.” 


at 11 the Lk oven be Fe e 


to any remedy plaintiff! may have at law, OG 


1 without coſts. 


1 others, in this court, Eafter term 1778, a queſ- on a olſeſſo- PE 


ſettlement, could maintain a Poſſeſſory Bill, 


thus. ee 5 HK VV nant ſor life, — 


In the caſe <6 Carte againſt . aig An 14 5 5 Y 


tion aroſe, if a remainder-man, under a family h 2 5 7 
by mainder- mau, 
counting on the poſſeſſion of the tenant for life on the poſſeſ= _ 


under the ſame deed ; 15 caſe. was ſhortly ſion of a te- 
9 85 under the 

ſame deed, 
. as — the Guia = FS bad on the Dial 1 


and Martha his wife, whoſe eſtate the lands in cireumſtancess 
1 queſtion were, in 1749, executed a deed of ſet- of the caſe, 
- & tement, limiting the fame to ham for his N 

life, remainder to the plaintiff for life, with re- 
Z mainders over, and a fine was levied by alta vv 
8 08 his Wen to the uſe of the ſettlement. 1 og _— a= 
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5 ATE. e to the e William: 
8 bad made a leaſe to the defendant Brown, for 
a term of twenty-one years, under which he 
enjoyed until the expiration of the term; and 
in 1768, William made him a new leaſe, for 
his the ſaid William's life, under which the de- 
fendant Brown and the other tenants, as his 
under - tenants, enjoyed; but immediately after 
the determination of this leaſe, the other de- 
fendants, the under-tenants, took leaſes from © 
body John Bond, who claimed to be entitled to . 
_ Se 2 lands. = 


—_—_ bs e 1772, | William Gor man Sod BY 
= leaving Martha his widow, and plaintiff, is - = 
J eldeſt fon and heir at law; and the leaſe made 
bvb) his father being deverenined: on his death, 7 
F and the under-tenants with-holding the poſſeſ- 
2 fon, the plaintiff brought, his Poſſllry B Bil, LN, 4 
5 1 reſtored . e | | 


A 119 8 was bend on 1 bearing, Wh POD coun- 5 3 
> fel for the defendant, that as it appeared the 
pPlw&hẽintiff had never any poſſeſſion in himſelf 
pot the lands in queſtion, he could not avail 
© Himſelf of the poſſeſſion of his father; becauſe 
the father having an eſtate for life only, his 
 _ title was at an end by his death; and that 
though a device or a purchaſer might main- 
TT rain bill of this kind, upon the poſſeſſion of _ 
FF. the teftator or the (eller, yet it is otherwiſe as , 
- _ _ to a remainder-mah, for he comes in of a dif- 
ferent eſtate; whereas, in the other caſes, it is 
2 continuation of the ſame eſtate; that deviſees 

Vg _ are within the ſtat. of Hen. VI. againſt forciblee 
1 N or detainers, but a remainder-man win . 
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> befides, that in this caſe, the. under-tenants | 
- claim under another title, and the lands were 
the. eſtate of Martha, and ſhe, being Ar the 
- W | plaintiff could not be her heir. 5 115 
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1 of Poſleſſory Bills. 


3 be quieted on the poſſeſſion of a tenant for life; 


3 mainder-man'; and that conſtructive force and 


: 4 lands were 


"Bf LL 1 088 : 8 0 R J. 191 
Kacke Scher the words or the meaning 1 it; 
and that the plaintiff could not be reſtored as 
a purchaſer under the ſetilement, it being a 


1 new eftate, and therefore not within the relief : 


And further, that his was a ts of 45 firſt 
Ts where a remainder-man ſought..to 


that this cannot be done without going into the 
title, which cannot be on theſe bills, the poſſeſ- 
4; ſion only being all that is in queſtion thereon; 


r 


1 But it was A "be the. Joc 12 the 
4 plaintiff, that if ſuch a remaindet- man cannot 


bave this bill, he would be in a worſe condition =_ 
chan the reſt of mankind; that the rent referv- = 
ed upon the leaſe, . as/alfo all the covenants 


therein, ſhall be for the benefit. of ſuch re- 


 *detainer, as in the preſent caſe, are ſuffieient for 
the remamder man to be reſtored to the poſſe 
ſion; that "4 was not material, — 4 the 
he! eſtate of Wilkam. Gorman, de- 

eaſed, 6r kits wife; that they had both joined 
in the-ſettlemient and: e that, after the "ay 
er leaſe Had expired, "William Gorman made a IS 
"leaſe," in which there js a covenant upon te | 
— renabir;” at the expiration or other ſooner ee. 


1 Simideen of..the. leaſe, to reſtore the poſſeſ- 
ion to the fd Millan | Gormen,,. his heirs or 
: 1 figs, and at the” 1 is both, and has e 


2 * 
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0 * = to be reſtored to the poſſeſſion of the 
eftate, to which he and his father became en- 
iitetitſed under the ſame deed; wherefore the poſ- 
ſeſſion of the tenant for life * e W of 
8 5 the 6 5 4 


8 
5 5 


1 That there is a greater mickey: We te- 
"nant for life and a remainder- man, than be- 
= tween the anceſtor and heir; chat a remainder- 
8 man has an actual right of poſſeſſion, but tde 

> heir of a diſſeiſor not: And further, that there 
is no difference between a remainder : man and a 
1 deviſee, but that one is entitled by deed; and 
e ather by will; and that aw as a deviſee or 
32e purchaſer can maintain a Poſſeſſory Bill, a 
EF  - though they had never had an hour's poſſeſſion, 1 
FR it they, under whom y e, had a trien- 
r 1 vial poſſeſſion. OT Ie. R 


ER” «Caſes cited by the plane 1 were © Co. Lit. 143 A 
ER  - @) 271 (e) and 321 (e) 2 Blackſtone, 164. 
Ditto, 198. 1 Hawk. ch. 64. ſ. 46. Fitz, 
VV. Brev. 205. 2 Blackfone, 192. 1) ent. Þ 
© + 195 960.  Whilleck's Caſe, Lord Raye. 730. | 


BE _ But no caſe in point Berl been cited, either 
ON, 55 for or againſt a remainder-man having 4 Poſſeſ- 
ſory Bill, and the preſent: caſe having been 
= mentioned as of the very firſt , and 
never yet determined, his Lordſhip ſaid, that 
| this was a favourable caſe, in point of juſtice, 1 
for the plaintiff; and as unfavourable, in that . 
reſpect, for the defendants, as could happen. 
That the plaintiff had not only a title, under the 
conveyance of 1749, from his father, but was 
alſo his heir at law, fo that he had two a of 3 

Rs * A 


which he might have ſet up; 
made uſe of his title, as heir at law bly, 3 it was 
not contended but he might have maintai ined 
this Poſſeſſory Bill. That on the other ſide, the 
enden did not pretend to have any title of 
ir own, but had endeavoured to diveſt and 
Z Y betray the poſſeſſion to a ſtranger. That was 
this to be conſidered a doubtful caſe the beſt 
rule to go by was to attend to the juſtice of it; 
and, in all doubtful caſes, the ſafeſt courſe, 
and that which he ſhould ever incline to, is, to 
etermine according to the juſtice of the caſe. 
V erefore, his Lordſhip declared the defend- 
ant in contempt, and decreed an injunction to 
the ſheriff, but reſerved the conſideration of 
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THE END. 
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